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CURRENT EVENTS. 





Tue Dakota Pitan.—W. H. Lyon, Esq., of 
Sioux Falls, Dak., has issued a proposition 
for a scheme of goverment for the proposed 
State of Dakota, which he calls ‘‘The Dakota 
plan.’’ The substance of it is to have no 
legislature, but to have a council of, say, five 
members, who, together with the governor, 
shall propose annually to the people such 
legislation as is deemed suitable, the same to 
be adopted or rejected at an election by the 
popular vote. Although this proposed scheme 
is called ‘‘the Dakota plan,’’ there is nothing 
new init; in fact itis as old as the democracy 
of Athens, and as matter-of-fact as the govern- 
ment of the little land of Appenzell ( Appen- 
zeller Landli) in Switzerland. Itis an attempt 
to get a State government nearer to the idea 
of asimple democracy than at present. It 
contains both good and bad ideas. Its good 
idea is, that there should be in every State 
a legislative body always in session which 
should have the power, at least, of proposing 
laws and drafting them in suitable form for pas- 
sage. Its bad idea number one is, that it takes 
away from the immediate representatives of 
the people at large the initiative in proposing 
laws. This might be in some measure obvi- 
ated by increasing the number of the council 
from five, say to fifteen, each one to be 
elected from a separate district of the State. 
Its bad idea number two is, that the masses of 
the people are so ignorant and careless that 
they are utterly unfit for the task of directly 
enacting laws. Ninty-nine out of a hundred 
do not know much more about the laws which 
they want, than a mule does. This is shown 
by the experience’which is had in many States 
in the adoption of constitutions and constitu- 
tional amendments. The difficulty with our 
present governments is that there is too much 
democracy in them. The tendency of the 
people is to elect to their legislatures men like 
themselves—jolly good fellows, who know 
little about the real needs of the State in re- 
spect of new legislation, and who not only 
cannot draft a legislative bill, but who can- 
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not write grammatical English. A large pro- 
portion of our legislatures is composed of 
that sort of men; and the crude, bungling, 
slipshod, and even corrupt legislation which 
they turn out is an illustration of the vices of the 
system. An improvement on Mr. Lyon’s plan 
would be to have a permanent legislative coun- 
cil such as he suggests always in session; to 
have the laws proposed by them published, 
say, three months prior to each election for 
members of the legislature ; to have the bus- 
iness of the legislature limited to the ratifica- 
tion or rejection, of the measures proposed by 
them, with the exception of appropriation 
bills and other matters which experience 
might dictate. 





A Quick Way To Cotiect Notes.— At the 
last meeting of the Georgia Bar Association, 
Judge Bleckley, as Chairman of the Commit 
tee on Law Reform, filed an interesting re- 
port, in which he took the position that the 
law was falling behind the age. Among 
other things, he recommended the following 
quick method of collecting promissory notes: 
‘*An action on the instrument, and a judg- 
ment shall be dispensed with, and the orig- 
inal writing shall be registered, filed and re- 
main in the clerk’s office, and that an execu- 
tion founded upon it be issued by the clerk, 
and enforced by the sheriff. What would 
warrant a judgment on mere inspection is in- 
trinsically as worthy of confidence without a 
judgment as with it. Relatively to the exe- 
cution, it at last, is the real producer, and the 
judgment a superfluous middle-man.’’ The 
Albany Law Journal thinks this plan impol- 
itic, and with this view we concur. No man 
ought to suffer the seizure of his property 
under compulsory process unless he has had 
his day in court. Such a method of collect- 
ing debts would not be ‘‘due process of law,’’ 
nor the ‘‘law of the land,’’ within the mean- 
ing of the guaranties which exist, it is sup- 
posed,under the Constitutions of all the Amer- 
ican States, and which have come down to us 
from Magna Charta. It would prevent the 
defendant from making a defense to a forged 
note under a plea of non est factum, from 
pleading fraud or want of consideration, or 
from getting the benefit of any counterclaim 
which he might have against the holder of the 
note. It is quite practicable to model judi- 
cial proceedings in suits upon promissory 
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notes and other unconditional contracts to pay 
money, so as to give the obligee a speedy 
judgment and to punish dilatory pleas, ap- 
peals for delay, and the like. Our Missouri 
statute has, it is believed, been found sufficient 
for the purpose, though it is doubtful whether 
it would be in a period of general financial 
stringency. It contains provisions giving 
damages for the non-acceptance,! and also for 
the non-payment? of bills of exchange, and 
it extends these provisions to promissory 
notes by making the latter inland bills of ex- 
change.’ 





DELAYs IN THE ADMINISTRATION OF JUSTICE. 
--At the last annual meeting of the Ameri- 
can Bar Association, a committee was ap- 
pointed, consisting of David Dudley Field, 
of New York, Edward J. Phelps, of Ver- 
mont, (since appointed minister to England, ) 
James O. Broadhead, of Missouri (since ap- 
pointed law agent for the United States in 
the matter of the French Spoliation Claims), 
John F. Dillon, of New York, and Herrick, 
of Washington, D. C., with instructions to 
report at the next meeting, whether the pres- 
ent delay and uncertainty in judicial admin- 
istration can be lessened, and if so, by what 
means. Mr. Field, the chairman of the com- 
mittee, has sent a circular to certain mem 
bers of the Association in different States, 
containing a series of questions, and request- 
ing that answers to the same be sent to him 
as early as the 15th of July. These ques- 
tions are as follows: 

I. How many judges of courts of record are 
there in your State? 

II. How many lawyers are there? 

III. What is the average length of a defended 
law-suit from its beginning in the court of first 
instance to its end in the court of last resort? 

IV. What is the average expense in costs and 
counsel fees of such a law-suit, to each party? 

V. How many appeals are allowed in the same 
suit? 

VI. How many volumes of reported cases are 


annually published, and how many decisions are 
reported in the last volume of each court? 


VIL. What is the number of aftirmances and re- 
versals reported in this last volume? 


11 Mo. Rev. Stat. § 569. 
21d. § 540. . 
31d. § 547. 





VIII. Is there delay or uncertainty in the judi- 
cial administration of your State, and if so, what 
in your opinion is the cause and what is the rem- 
edy? 

The report of the above-named committee 
and the debate which will follow, promise to 
lend great interest to the next meeting of the 
American Bar Association, which takes place 
at Saratoga on the 18th of August. The 
question of the codification of the common 
law, which has been agitated in New York for 
many years, will, it is conjectured, be trans- 
ferred by that report to the larger forum of 
the American bar; and those who attend the 
meeting will hear many things on the subject 
which will be worth listening to. 





RECEIVERS APPOINTED AT THE INSTANCE OF 
THE Destor.—In the case of the Wabash, St. 
Louis & Pacific R. Co. v. The Central Trust 
Co.,* Mr. Circuit Judge Brewer explained 
how it was that the court had appointed a re- 
ceiver of a debtor’s property on a bill filed by 
the debtor against its creditor. He said: ‘‘It 
has been said that that original action was an 
anomaly. A mortgagor, before default, 
comes into a court of equity and says he is 
going to default, and wants the court to take 
possession of his property, the mortgagee 
saying nothing. It may be it is not a com- 
mon action, and yet I believe it is not solita- 
ry nor the first. That application presented 
this state of facts to the court: that here was 
a vast property, running through several 
States, burdened with a variety of local in- 
cumbrances and obligations, whose value 
consisted largely in its being preserved in its 
entirety and with all its connections. 
Split up into a hundred fragments, the 
aggregate value of the varied fragments, 
it was contended, would be as nothing com- 
pared with the value of the single, intact 
property ; and the question was put before the 
court whether, two days before a default, 
when various rights of attack would arise in 
different parts of this territory, the court 
might anticipate and take possession of’ the 
property, and preserve it intact, in order to 
permit the general mortgagee, when default 
actually occurred, to file its bill for foreclos- 


423 Fed. Rep., 513. 
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ure, and have the property, as an entirety, 
sold? While, of course, there were matters, 
in respect to this, of doubt that required con- 
sideration,—and we did consider it carefully, 
—yet both of us then thought, and both agree 
now, that it was wise that it was so done, and 
that the court properly appointed the re- 
ceivers.”’ We are glad that this explanation 
has been made. The proceeding was regarded 
by the profession as a most extraordinary one. 
The English bond-holders looked upon it as 
a mere trick, devised by the owners of this 
railway property to keep it together in spite 
of their insolvency until they could force 
their creditors to a compromise upon their 
terms. What equity has a man who cannot 
pay his debts to have a court of justice 
take charge of his property and manage 
it for the mere purpose of holding his 
creditors at arm’s length? We are sur- 
prised at the above statement that this is 
not the first case in which this has been done. 
If any of our learned readers know of any 
other case of this kind, we should be glad to 
liave them cite it to us. 








NOTES OF RECENT DECISIONS. 





POWER OF THE FEDERAL Courts TO JUDGE 
OF THE REASONABLENESS OF STATE STATUTES. 
—In a former number of this JourNAL,® we 
used this expression: ‘‘This calls up the per- 
tinent question which the American people 
must face and solve,’ whether the Federal 
courts are judges of the reasonableness of 
. the acts of the State legislatures. Some of 
them are of the opinion that they are.’’ In 
our last issue we stated the same thing in the 
following language: ‘‘The steady encroach- 
ments of that body upon the powers of the 
States, are matters of every day observation 
and every day concern; and we might as well 
now call a halt, and face the question whether 
the Federal courts are to exercise a general 
superintending jurisdiction over the State gov- 
ernments. That they have exercised such a 
jurisdiction again and again within the last 
twenty years, is a matter of history and of 
common knowledge. They have exercised it 


5 20C. L. J, 427. 





until such a confusion of legal principles has 
grown up in the minds of some of the judges 
of those courts that they have come to look 
upon the laws of the States very much as 
judges of the common law were wont to look 
upon the by-laws of corporations,—to be en- 
forced only when deemed reasonable. As 
we shall point out hereafter, the legislation 
of the States has been overturned by the Fed- 
eral Circuit and District judges in the most 
important matters, and their loose discre- 
tion substituted in place of the same.”’ 
Some of our readers have challenged these 
expressions. We can prove that they were 
true. In Ez parte Koehler, Mr. District 
Judge Deady, sitting in the Circuit Court of 
the United States for the District of Oregon, 
in giving directions to a receiver of a railway 
appointed by his court, asserted the power to 
enforce a statute of Oregon, limiting the 
rates of charges by railway companies, only 
so far as he should deem the same to be rea- 
sonable. The company.in question was or- 
ganized under the Constitution and laws of 
the State of Oregon. The Constitution of 
Oregon,’ provides as follows: ‘‘Corporations 
may be formed under generallaws. * * * 
All laws passed pursuant to this section may 
be altered, amended or repealed, but not so 
as to impair or destroy any vested corporate 
right.’’ The Oregon and California Railway 
Company was formed under the General Cor- 
poration Act, passed by the legislature of Ore- 
gon in pursuance of this constitutional provi- 
sion in the year 1862. Section 36 of this statute 
reads as follows: ‘‘Every corporation formed 
under this act for the construction of a rail- 
way, as to such road, shall be deemed a com- 
mon carrier, and shall have power to collect 
and receive such tolls or freights for trans- 
portation of persons or property thereon as 
it may prescribe.’ § 

This same court had previously held that this 
section, when construed in connection with 
the above constitutional provision, only au- 
thorized a railway corporation organized under 
the act, to charge a reasonable compensation 
for the transportation of persons and prop- 
erty; that to this extent and no further, it 
had a vested corporate right which the legis- 


6 23 Fed. Rep. 529. 


7 Art. 2, § 9. 
8 Laws Ore., 522. 
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lature could not repeal. The present case 
takes another step, and holds that whether a 
schedule of charges prescribed by the legis- 
lature is reasonable, is a question to be finally 
settled in the tribunals upon the hearing 
of evidence. In other words—and this is 
the practical outcome of it—the legislature 
of a State has the power of making such reg- 
ulations, limiting the charges cf a railway 
company, as a Federal district judge shall 
deem reasonable. Here is the reasoning with 
which Mr. District Judge Deady asserts in 
this instance this superintending jurisdiction 
over the legislature of Oregon: 

‘*Tt is admitted that the right of the cor- 
poration to fix its rates and fares is not abso- 
lute, and that, if necessary, the legislature 
may limit the same to what is reasonable. 
Nor, in my judgment, is the power of the 
legislature over the subject absolute. It can- 
not require the corporation to accept less than 
a reasonable compensation for its services. 
And while the presumption may be, and 
doubtless is, that any rate which the legisla- 
ture may prescribe is a reasonable one, such 
presumption is not conclusive, and may be 
overcome by evidence to the contrary, in any 
case when the question arises before the 
courts. Iam aware thatin what are called 
the ‘Granger Cases,’ * it was practically held 
that the action of the legislature in fixing the 
maximum rate of compensation for certain 
railways was conclusive of the question, and 
could only be reviewed or reversed at the 
polls. Butin none of these cases, as I read 
them, was the power of alteration or repeal 
reserved to the State, qualified as in Oregon, 
so that itcould not be used ‘‘to impair or 
destroy any vested corporate right.’” And 
the contention of the corporations in those 
cases was that, although the State had re- 
served to itself the right of repeal without 
qualificatior still the court ought in justice 
and right to » imit its operation as not to 
allow it to interfere with vested rights, as was 
suggested by Mr. Chief Justice Shaw, in 
Com. v. Essex Co. But the court refused 
to do so, and held in effect that, under the 
unqualified power of repeal reserved to the 
State, the legislature might deal with the sub- 
ject as it pleased, even if it deprived the cor- 


994 U. S., 155-187. 
0 13 Gray, 239. 





poration of all right to compensation for ser- 
vices in the future, and there was no appeal 
from its action except to the polls; and that, 
if the business and property of the share- 
holders was thereby destroyed or rendered 
valueless, they must blame themselves for 
engaging in a corporate enterprise under 
such precarious conditions.’’ 

Many men who are still living, and who are 
not old, were wont to hear in their youthful 
days, a great deal about State sovereignty. 
But under the manipulation of the Federal 
tribunals, the ‘‘Sovereign States,’’ are fast 
sinking to a position analogous to that 
of English buroughs of the times of Lord 
Holt and Lord Ellenhorough; their statutes 
are by-laws, to be enforced only so far as 
deemed reasonable, and what is tobe 
deemed reasonable is not to be decided 
by the legislature chosen by the people, 
but by a single judge appointed by 
the president, and responsible for his 
judicial decisions to no one. We say 
this advisedly in its application to such 
a case asthe one we are 
upon; because it is well known that orders 
appointing receivers and directing them in 
the management of property come within 
the category of matters of ‘‘discretion,’’ 
which cannot be corrected by appeal. The 
discretion of one man is thus substituted for 
the discretion of the whole people of a State 
expressed through an act of their legislature ; 
popular government is overturned, and the 
will of the people yields to the will of appoint- 
ed judges who are responsible to no one. 





RevieF in Equity AGAINst MISTAKES OF 
Law. —In Freiknecht v. Meyer," the Su- 
preme Court of Errors and Appeals of 
New Jersey had occasion to consider the 
circumstances under which courts of equity 
will relieve against mistakes of law. The 
court ruled that when parties have acted 
under a mutual mistake of law, and the 
party jeopardized thereby can be relieved 
without substantial injustice to the other side, 
equity will afford redress, especially if the 
party to be benefited by the mistake invokes 
the aid of equity to put him in a position 


18 N. J. Law J. 167. 
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where the mistake will become advantageous 
to him. The court, in an opinion by 
Dixon, J., discuss the question as follows: 
‘‘No doubt the general rule, both at law and 
equity, is ignorantia juris haud excusat, asthe 
courts of this State have repeatedly declared.” 
The rule, however, has not been considered 
universal and inflexible. Thus, in Champlin v. 
Laytin,” Vice Chancellor McCoun said: ‘As 
a general rule. this court does not relieve 
upon the ground of a mistake in matters of 
law, because every man is presumed to have 
a knowledge of the law. Yet there are cases 
in which this court will interfere upon the 
ground of such mistake, as for instance, if 
both parties should be ignorant of a matter 
of law, and should enter into a contract for a 
particular object, and the result according to 
law should be different from what they mu- 
tually intended, there on account of the sur- 
prise or immediate result of the mistake of 
both, there can be no reason why the court 
should not interfere to prevent the enforce- 
ment of the contract and to relieve from the 
unexpected consequences of it. To refuse 
would be to permit one party to take an un- 
conscientious and inequitable advantage of 
the other and to derive a benefit from a con- 
tract which neither of them ever intended it 
should produce.’ On this principle he based 
his decree. On appeal,’ Chancellor Wal- 
worth, affirming the decree for other reasons, 
refrained from expressing any opinion one 
way or the other upon the point of the deci- 
sion below, which he said presented great 
difficulties on both sides. In the Court of 
Errors,” notwithstanding Justice Bronson’s 
elaborate and forcible presentation of the op- 
posite view, Senator Paige stated his concur- 
rence in the principle laid down by the Vice 
Chancellor. So, in England, Sir John Leach, 
V. C., in Naylor v. Winch,” said: ‘If a 
party, acting in ignorance of a plain and set- 
tled principle of law, is induced to give up a 
_ portion of his indisputable property to an- 
other under the name of compromise, a court 
of equity will relieve him from the effect of 


122 Garwood v. Eldridge, 1 Gr. Ch. 145; Bentley v. 
Whitmore, 3 C. E. Gr. 366; Hampton v. Nicholson, 8. 
C. E. Gr. 423: Hayes v. Stiger, 2 Stew. 196. 

13 6 Paige, 189, 195. 

14 Td. 202. 

15 18 Wend. 407. 

118. & 8. 555. 





his mistake.’ And in Cliffton v. Cockburn,” 
Lord Brougham said: ‘I think I could, with- 
out much difficulty, put cases in which a 
court of justice, but especially a court of 
equity, would find it an extremely hard mat- 
ter to hold by the rule and refuse to relieve 
against an error of law.’ Likewise, in Stone 
v. Godfrey,'* Lord Justice Turner stated that 
he had no doubt the court had power to re- 
lieve against mistakes in law as well as 
against mistakes in fact. Similar dicta by all 
the justices appear in Rogers v. Ingham.” 
In the recent case of Cooper v. Phibbs,” the 
Lord Chancellor of Lreland said: ‘No doubt 
a mistake in point of law may be corrected 
both in this court and in a court of law. 
This is now, perhaps, sufficiently established, 
though it was for some time a subject of con- 
troversy in courts of law;’ and finally, when 
the case reached the House of Lords,” Lord 
Westbury used this language: ‘It is said 
ignorantia juris haud excusat; but in that 
maxim the word ‘jus’ is used in the sense 
of denoting general law, the ordinary law of 
the country. But when the word ‘jus’ is 
used in the sense of denoting a private right, 
that maxim has no application. Private 
right of ownership is a matter of fact; it may 
be the result also of matter of law, but if 
parties contract under a mutual mistake and 
misapprehension as to their relative and re- 
spective rights, the result is that that agree- 
ment is liable to be set aside as having pro- 
ceeded upon a common mistake.’ To the 
same effect is the language of Lord Chelms- 
ford, in Beauchamp v. Winn,” concurred in 
also by the other law lords. These citations, 
and others of similar purport might be 
added, sufficiently indicate that in a court of 
equity at least a man is not, under all circum- 
stances, to be regarded as fully comprehend- 
ing all his legal rights and duties, so far as 
they grow out of facts which he knew or with 
reasonable diligence might have learned. 
Indeed, one large branch of equity jurispru- 
dence, the reformation of written instruments 
appears to rest mainly upon an exception to 


73M. & K. 76. 

18 5 DeG. M. & G. 76. 

19 3 Ch. Div. 351; see also Stapilton v. Stapilton, 2 L. 
C. in Eq. 1675. 

20 17 Ir. Ch. Rep. 73. 

21 L. R. 2. H. L. 149. 

2 L. R. 6 H. L. 223, 234. 
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such a doctrine; for if parties acquainted 
with the tenor of documents which they ex- 
ecute are to be conclusively presumed to 
know also their legal import, it would seem 
that there could be no room for the notion 
that the writings did not express their real 
intention. But constantly courts of equity 
reform the most solemn instruments, upon 
the ground, not that the parties have inserted 
words which they meant to exclude, or 
omitted words which they meant to insert, 
but that the language does not express their 
agreement; that they did not put upon the 
terms employed the same construction as the 
law does; in short, that there was a mutual 
mistake of law, using the word ‘law’ in its 
broader sense.” In this state of the deci- 
sions and dicta it would be scarcely prudent 
to, attempt to lay down a very comprehensive 
rule for the relief in equity against mistakes 
of law. I am not prepared to agree with 
Lord Westbury that in all cases the owner- 
ship of property is to be classed among mat- 
ters of fact, or that in the maxim ‘ignorantia 
juria haud excusat,’ jus denotes general law, 
the ordinary law of the country, as distinct 
from the legal interpretations of private in- 
struments. But I think it will be found to 
accord with the decisions and with the safe 
and equitable conduct of affairs, to establish 
this rule. That whenever the mistake of law is 
mutual, and the party jeopardized thereby 
can be relieved without substantial injustice to 
the other side, there equity will afford re- 
dress, especially if the party to be benefited 
by the mistake invokes the aid of equity to 
put him in a position where the mistake will 
become advantageous to him.’’ 


23 Weller v. Rolason, 2 C. E. Gr. 13; Greenv. M. & E. 
R. Co., 1 Beas. 165; 2 McCarter, 469: Wanner v. Sis- 
son, 2 Stew. 141: Stiner v. Hayes, 9 Stew. 364; 11 Stew. 
654. 








GUARANTY AND SURETYSHIP:—AC- 
TIONS AGAINST MAKERS AND IN- 
DORSERS OF NEGOTIABLE NOTES. 





There is a difference between the law of 
guaranty and suretyship, as applied to bills 
and notes, which makes it difficult to decide 
whether a party is a mere guarantor, or 
whether he is a joint maker, or surety, or in- 





dorser of a commercial paper. This subject 
is not embraced in De Colyar’s work on Guar- 
antors and Principal and Surety, but a brief 
note is prefixed thereto by James Appleton 
Morgan of the New York Bar. 

The American editor refers very fully and 
clearly to the case of Monson v. Drakeley, and 
presents the interesting points arising in a leg- 
al view of the differences between the obliga- 
tions of such parties,and the difference in their 
respective rights.2 We will make no exami- 
nation of that case, but refer to it as pre- 
sented in the note to De Colyar, page 357. 

A very interesting case was argued at a 
later day than the decision of Monson v. 
Drakeley, in the Supreme Court of the 
United States and decided at the Oc- 
tober term, 1877. — The court held: 
‘‘In a suit upon a promissory note, 
the court below charged the jury that if the 
defendant, without making any statement of 
his intention in so doing, wrote his name on 
the back of the note before its delivery to the 
payee, he is presumed to have done so, as the 
surety of the maker, for his accommodation, 
and to give him credit with the payee; and 
that, if such presumption is nol. rebutted by 
the evidence, he is liable on the note as maker. 
Held, that the charge was not erroneous.’’® 

This does not controvert the doctrine in 
Monson vy. Drakeley that the guarantor of the 
ability of the maker is in no sense in privity 
with the sureties, his undertaking being 
collateral and independent. He is not charge- 
able by them with contribution, and cannot 
claim it; and if he pays the debt his remedy 
is against the principal claim for indemnity. 
Clifford, J.,delivering the opinion of the Court. 
remarked: ‘‘ Decided cases almost innumer- 
able affirm the rule that, if one, not the prom- 
isee indorses his name in blank on a negotiable 
promissory note before it is endorsed by the 
payee, and before itis delivered to take ef- 
fect as a promissory note, the law presumes 
that he intended to give it credit by becoming 
liable to pay it either as guarantor or as an 
original promisor.’’ ¢ 

Notwithstanding the different views held as 


1 De Colyar on Guaranties, and Principal and Sure- 
ty, p. 357. 

240 Conn. 553. 

3 Good v. Maftin, 5 Otto, 90. 

4 Bryant v. Eastman, 7 Cush. 111; Benthall v. Jud- 
kins, 13 Met. 265; Colburn v. Averill,'30 Me. 310. 
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to the responsibility of an indorser, if made 
at the inception of the note, it is presumed to 
have been for the same consideration anda 
part of the original contract. But if made 
subsequently to the date of the note without 
a prior indorsement by the payee, it will be 
presumed that it was not for the same con- 
sideration, and the party, if liable at all, will 
be considered as a guarantor. Such a contract 
to guarantee the debt of a third person, must 
be in writing, and there must be sufficient 
proof of the consideration.° 

The indorsement of the note by a person 
after a prior indorsement by the payee, the law 
presumes it to have been done in aid of the 
negotiation of the note, and the party will be 
regarded as a subsequent indorser, vide opin- 
ion of Clifford, J., in Good v. Martin.® 

Considerable difference of opinion exists in 
the decisions of courts, when the record pre- 
sents a mere black indorsement by a third 
party, made before the instrument js indorsed 
by the payee, and before it is delivered to 
take effect; the question being whether the 
party is an original promisor, guarantor or in- 
dorser. A ruling principle ought to be that the 
interpretation of the contract ought to be such 
as would carry out the intention of the par- 
ties. And while it is admitted that proof of 
intention is admissible from the facts and cir- 
cumstances attending the transaction, it is 
also very frequently the case that none oc- 
curred, or there is no testimony known that 
can decide: the intention.’ 

In Absence of Proof.—It has been held un- 
der such circumstances that, in absence of 
proof that the indorser signed the guaranty 
as a general surety, and with the intention of 
being liable to contribution with other sure- 
ties, he was liable as a guarantor; under such 
circumstances the plaintiff, as legal holder of 
the note, can recover from him the whole 
amount.® 

In what Relation the Indorsers are Held.— 


5 Opinion of Clifford, J., in Good v. Martin, citing 
Brewster v. Silence, 8 N. Y. 207; Leonard y. Vreden- 
burgh, 8 Johns. (N. Y.) 29; Hall v. Farmer, 5 Den. (N. 
Y.) 484. 

6 Ranger v. Cary, 1 Met. 369; Noxon v. DeWelf, 10 
Gray, \ Mass.) 343; Collins v. Gilbert, 94 U. 8. 753. 

7 Denton v. Peters, Law Rep. 5 Q. B. 475; Cavazos v. 
Trevino, 6 Wall. 773; Shore v. Wilson, 9 Cl. & Fin. 355; 
Addison Contr. (6th ed.) 919; Taylor’s Ev. (6th ed.) 
1035. 

8 DeColyar on Guaranties, & Principal and Surety, 
note by American Ed., p. 358. 





This question, after much discussion, may be 
treated as settled by the learned and logical 
opinion of Mr. Justice Clifford, in the Su- 
preme Court of the United States, where he 
says: 

‘‘Third persons indorsing a negotiable 
promissory note before the payee, and before 
it is delivered to take effect, cannot be held 
as first indorsers, for the reason that they are 
not payees; and no party but the first payee 
of the note can be the first indorser, and put 
the instrument in circulation as commercial 
security. Such a third party may, if he 
chooses, take upon himself the limited obli- 
gation of a second indorser, but, if he desires 
to do so, he must employ proper terms to sig- 
nify that intention, the rule being that a blank 
indorsement supposes that there are no such 
terms employed, and that he is liable either 
as promissor or guarantor.’’ ’ 

The difference between a guarantor, and an 
indorser is fully recognized and usually dis- 
tinct, from the nature of the obligation, and 
the character of the contract. 

We will only further remark, on this point, 
that the obligation of the indorser of a bill of 
exchange, or other negotiable paper by his in- 
dorsement makes him responsible to the 
holder for the amount of the bill or note, if 
the latter shall make a demand from the 
payor, and in default of payment give proper 
notice thereof to the indorser! But the in- 
dorser may make his indorsement condition- 
al, which will operate as a transfer of the bill, 
if the condition be performed; or he may 
make it qualified, so that he shall not be re- 
sponsible on non-payment by the payee." 
In relation to the guarantor, his obligation is 
distinguished from suretyship like that of an 
indorser, in being in the alternative, and his 
contract must be specially set forth.” 

The principle of obligation recognized un- 
der the law of indorsement is, that the first 
indorser is liable to every subsequent bona 
Jide holder.” 

How ought a suit to be brought on a nego- 
tiable or promissory note ? 

Who Should be Made Parties.—This is not 


® Good v. Martin, 5 Otto, 90, 96. Mr. Justice Cifford’s 
opinion. 

10 Chitty on Bills, 179, 180. 

11 8 Pick. (Mass.) 423. 

12 3 Kent. Com. 89. 
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only an interesting legal question, but has re- 
ceived different views by Supreme Courts in 
different States. 

‘*The holder may, when the note has been 
dishonored, either resort to his immediate in- 
dorser, and then he must give him notice 
within proper time, or he may resort to any 
or all of his indorsers, in which case he 
might give them notice respectively, in the 
same manner as if each was the sole indor- 
ser; for the holder is not entitled to as many 
days to give notice, as there are indorsers, 
but each indorser has his own day. If, 
therefore, there are five indorsers, and the 
holder should not give notice to the first in- 
dorser until five days, that will be too late; 
and, unless some subsequent indorser has 
given him notice in due time, who has himself 
received due notice, such first indorser will 
be discharged from all liability to the hold- 
er.’’ 13 . 

Can the Maker and the Indorser on a Prom- 
issory Note be Sued by the Holder ?—This ques- 
tion has attracted much attention among 
authors, and the courts. It admits of a very 
extensive discussion. 

We find it stated in the following positive 
language: ‘‘A suit against the maker and in- 
dorser of a promissory note cannot be 
maintained, there being no joint liability, 
their contracts being several, and their liabil- 
ity depending upon different contingencies." 
We have cited the head note in the case of 
Webster v. Barnett. The question is but 
briefly argued by the chief justice delivering 
the opinion, it being considered a misjoin- 
der to sue the maker and indorser of a prom- 
issory note, the chief justice remarking in 
quotations: ‘‘If too many persons are joined 
as defendants in an action on a contract or 
specialty, if the objection do not appear on 
the pleadings, the plaintiff may be non- 
suited; or if the objection appear on the 
pleadings, defendant may demur, move in 
arrest of judgment, or bring error.’’ ® 

If the opinion of the court is correct as to 
the misjoinder, there is no question as to its 


13 Story on Promissory Notes, § 330; Pardeseus Droit 
Commercial, tom. 2, Art. 429-430; Chitty on Bills, c. 10, 
p. 523, note (a). 

14 Webster v. Barnett, 17 Fla. 272. 

% Citing 2 Saunders Pl. & Ev., 15; 1 Chitty Pl., 40; 
Tidds Pr. 630; Chandler v. Parkes, 3 Esp. N. P. 76; 
Coryton v. Sithebye, 2 Saund. Rep. 112, 117 note. 





soundness, and the force of the authorities 
cited ; and also, ‘‘that in an action ex contractu 
against several defendants, the plaintiff must 
show a joint liability in all.’ We have no 
doubt as to the soundness of the opinion of 
the court in this case, from the manner of the 
pleading; yet we consider it worthy of in- 
vestigation, on other authorities, from the 
standpoint whether it is a misjoinder of ac- 
tion to sue a maker and endorser on a nego- 
tiable note. 

We find it stated by Mr. Justice Story: 

‘*Duties of the Maker— Payment.—In the 
next place, as to the duties and obligations 
of the maker of a promissory note. They 
may be summed up in a very few words. He 
undertakes to pay the money stated in the 
note at the time when it becomes due, or, as 
the common phrase is, at its maturity, to the 
payee or other person entitled to receive the 
same, according to the tenor thereof.’’!” The 
maker, in case of the note being payable to 
bearer, or indorsed in blank, may discharge 
himself by payment to any person who is in 
possession of it with an apparent lawful right 
of ownership.'* 

In connection with this subject Story says: 
‘**It is no part of the duty of the holder to sue 
the maker ; he has the choice to sue whom he 
pleases ; all the indorsers are in default to 
"> 

Charging Indorsers.—By general commer- 
cial laws the indorser can recover against 
any antecedent indorser by making due de- 
mand on the maker, and due notice of dis- 
honor given the indorser.” An action by 
the payee against the maker alone is allowed, 
and is the. common practice. An action is 
also proper by the indorser against the 
maker, or by endorsee against indorser.# 
The parties to a bill of exchange are the 
drawer ; the drawee ; the acceptor ; the payor ; 
the indorser, or he who writes his name on 
the back of the bill for the purpose of becom- 
ing a surety to pay it on condition that the 
parties before him shall not do so, and also 
on condition that notice of such non-payment 


16 Vide Opinion of the court in this case, p. 278. 

17 Story on Prom. Notes (7 ed.) § 113. 

18 Ib. Bayley on Bills, c.5, § 2, pp. 129-131; (5 ed.) 
Story on Bills, § 450. 

19 Story on Prom. Notes, § 115, a. 

2 7b. 171. 

212 Archibalds N. P. pp. 109-124-129. 


ae © 





XUM 











XUM 


Vou. 21.] 


THE Cin TRAL LAW JOURNAL. 9 








or non-acceptance shall be given to him ac- 
cording to law; and the holder, whois in gen- 
eral, one of the parties who is in possession 
of the bill and entitled to receive the money 
therein mentioned. 

The parties to a promissory note are: The 
maker, the payee, the indorser, the indorsee, 
the holder. 

The Effect of the Indorsement.—It is, in full, 
or in blank, that the indorser contracts in 
favor of every subsequent indorsee and hold- 
er, that the previous signatures and indorse- 
ments are genuine, that the maker of the 
note or the acceptor of the bill will pay it at 
maturity, and that if not so paid the indorser 
will, if properly presented, protested and 
due notice given of dishonor. These princi- 
ples are laid down where the indorser is a 
party, as either payee or indorsee. The 
liability of an indorser is different when he is 
not a party to the note. If he indorses at the 
time the note is made, he is considered a 
guarantor, the guaranty being supported by 
the consideration of the note.” At common 
law bills of exchange were the only negotia- 
ble contracts ; by the statute of Anne, prom- 
issory notes were placed on the same footing 
and by statute, bills, notes and bonds are 
made equally negotiable. 

_ In most of the States of the Union there 
are statutes regulating the manner of bring- 
ing suits on- negotiable notes, and defining 
and regulating the obligation and nature of 
the contract between maker and payee, and 
indorsee against his indorser. ” 

‘*The holder of a note or bill is positively 
the owner thereof, until the contrary be 
shown, unless there be something on the 
paper itself to raise a doubt. The acceptor 
of a bill, or maker of a note, is the party pri- 
marily liable for its payment. He is liable 
to every other party on the paper, as well as 
to the holder ; and with respect to the drawer 
and indorsers, the rule is that each is liable 
to all that come after him on the paper, un- 
less the endorsement be without recourse ; 
and, on the other hand, has a claim upon all 
who come before him on the paper. In other 
words, each successive indorser contracts 


2 Bouv. Inst, 1141; 8 Johns. N. Y. 291; Pet. 476. 

210 Rob. Pr. C. 73; Chitty on Bills, 231-5, (12th 
American ed.); Walker’s American Law, (7 ed.) p. 
475. 


with all who come after him that he will pay, 
if the maker or acceptor do not.’’* The 
question which presents itself, under the 
points made in this article, seeing that, m the 
language of Mr. Justice Story, ‘‘the indorse- 
ment of a note in contemplation of law 
amounts to a contract on the part of the en- 
dorser with and in favor of the indorsee and 
every subsequent holder to whom the note is 
transferred ;’’ * and that the making and 
endorsement of a note also amounts to a con- 
tract; it appears to be true and well settled 
law, that the party holding the negotiable 
note can sue the maker and indorsers, follow- 
ing the well known practice of inserting in 
the declaration counts setting forth the con- 
version of the obligation by contract based 
on commercial understanding, and the rela- 
tion of each party to the obligation. This 
view corresponds with Story’s note to 
the authorities cited in note 2, in his work on 
Promissory Notes, in which he cites Story on 
Bills, §§ 207, 208.% Here the learned author 
on bills says: ‘‘A good pleader would un- 
doubtedly put into the declaration different 
counts, deducing title in different ways, ac- 
cording to the facts and his means of proy- 
ing them.”’ Wm. ARCHER CocKE. 
Sanford, Fla. 


24 Tb. 482. 
25 Story Prom. Notes, § 135. 
26 Tb. § 139, note 2, and many authorities referred to. 











CONSTITUTIONALITY OF ANTE-MORTEM 
ag... PROBATE LAWS. .232- 
werffidaet ts) . 

‘ ‘ LLOYD v. WAYNE.*j 

iieGint fl ¢ ’ 


@ “Supreme Court of Michigan, April 9, 1885. 


The Michigan Act of 1883, (Pub. Stat. Mich. 17,) 
providing for the ante mortem probate of a will, is in- 
operative and void, because it does not provide for no- 
tice to the wife of the testator, and an opportunity for 
her to be heard in opposition to the probate. 





Mandamus. 

John H. Bissell, for relator. 

CooLey, C. J., delivered the opinion of the 
court: 

The relator presented his will to the probate 
court for the county of Wayne for probate and al- 
lowance in his life-time, under the statute of 
1883. Pub. St.17. The leading object of the will 


*S. c. 23 N. W. Repr. 28. 
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appears to have been to exclude one son, and also 
the relator’s wife, so far as it was within his 
power, from all share in the distribution of his 
estate. The probate court heard the case, and de- 
cided against the will. ‘The relator appealed to 
the circuit court, where a trial was entered upon 
before a jury, and after two witnesses had been 
examined in support of the will, the circuit judge 
stopped the case, discharged the jury, and entered 
an order affirming the disallowance of the will by 
the probate court. This was done on the ex- 
pressed ground that the act under which the pro- 
ceedings were taken was unconstitutional. <A 
privcipal reason for this conclusion was that the 
act failed to make provision for notice to the wife 
and an opportunity for her to be heard. The re- 
lator thereupon applied to this court for a manda- 
mus to compel the circuit judge to set aside his 
order and to proceed to a hearing of the case on 
the evidence. 

As the order on the appeal is a final order af- 
firming the action of the probate judge, upon 
which, if the proceeding is judicial, a writ of er- 
ror would lie to this court, it is manifest that the 
relator is seeking to make the mandamus a substi- 
tute for the ordinary process of review, and his 
application might very properly be refused for 
that reason. Mandamus isa proper process for 
setting a court in motion, but not for reviewing 
and setting aside its affirmative judicial action 
when other suitable and effectual remedy exists. 
But as the parties have been fully heard in this 
case, and the reasons for declining to dispose of it 
on the merits at this time would be only technical, 
the matter of form will be overlooked. 

The answer of the relator to the objection that 
the act in question does not provide for notice to 
the wife, is that the interests of the wife are saved 
to her, whatever may be the will. If she is dis- 
satisfied with the provisions of the will, she may 
claim and have the same interests she would have 
in her husband’s estate if no will were made. 
How. St. § 5824. But this seems to be a very in- 
sufficient reason for*failing to give the wife an op- 
portunity for a hearing. A wife’s interests in her 
husband’s estate are not likely to be purely selfish 
and personal; the two co-operate in accumulating 
it, generally with an object in view that eventu- 
ally it shall benefit children or others to whom 
they are mutually attached; and if the husband, 
while mentally incompetent, or in the hands and 
under the influence of scheming and mercenary 
persons, is making disposition of it, no person is 
so justly entitled as the wife to make a showing 
of the facts to defeat it. But there are some rights 
which the wife would have as widow, but which 
the husband might take away by will, which 
clearly give her a standing in court on the ground 
of interest. One of these is the first right to ad- 
minister upon the estate. How. St. § 6489. This 
is an important and substantial right, and is given 
to the widow for that reason. But it is taken 
away if the husband makes a will and names an 





executor. Another is to name a guardian for chil- 
dren under the age of fourteen; for though the 
statute does not expressly recognize this, it is re- 
cognized by an unwritten law that the mother’s 
nomination of guardian will be confirmed as of 
course if no good cause to the contrary appears. 
But the father may appoint a guardian for minor 
children by will; and though, by the statute as 
amended in 1883,the appointment requires the 
approval of the probate judge (How. St. § 6311), 
the mother’s preference of some other person 
would hardly be legal cause for disapproval. On 
either of these grounds, if there were no other 
reasons, the wife should have opportunity to be 
heard, if she alleges that a will not made freely 
or with due competency is being offered for pro- 
bate. 

But it may be said that these rights of the widow 
and mother are not property rights, and therefore 
not protected by the Constitution, but may be 
taken away by the legislature at pleasure. It is 
to be observed, however, that the legislature does 
not profess to take them away; they remain nom- 
inally protected by the law, and the act of 1883 is 
expected to have effect while preserving them. 
The difficulty, then, is that the act of 1883 makes 
no sufficient provision whereby, in the case of a 
married man, it can be carried into effect consist- 
ently with the preservation of rights which were 
before given, and which must be supposed to have 
been intended should remain. It therefore makes 
no sufficient provision for its own enforcement 
without conflict with other statutes not meant to 
be repealed, and is inoperative for that reason. 


In all we have said on the subject we have as- 
sumed that the proceeding to probate the will of a 
living person under the statute was to be consid- 
ered a judicial proceeding, and the order made 
thereupon a judgment. Thisis evidently the view 
taken by the proponent, who seems to assume that 
the adjudication will’ be final, though, in fact, it 
will at all times be subject to his own discretion 
or caprice. Butif he is in error in treating the 
proceeding as judicial, we do not see that the cir- 
cuit court had anything to do with the case. The 
probate court had acted and decided against the 
proponent, and we know of no authority for re- 
quiring the circuit court to take cognizance of ap- 
peals in cases not properly judicial, and to give 
its time and attention to the making of orders 
which are not judgments, and which the party 
seeking and obtaining them is under no obligation 
to leave in force for a day or an hour. 

SHERWOOD and CHAMPLIN, JJ., concurred. 

CAMPBELL, J., delivered the opinion of the 
court: 

In this case, Lloyd attempted to have his will es- 
tablished during life in the Probate Court for Wayne 
County, and an appeal was taken from the pro- 
bate court to the circuit. In that court the circuit 
judge was of opinion that the proceeding was 
extra-judicial, and refused to allow it to go on; 
but, instead of dismissing or quashing it on that 
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ground, entered an order affirming the probate 
decree. Mandamus is now applied for to vacate 
that order. There can be no doubtof the impro- 
priety of the order of the circuit court. By af- 
firming the probate order he asserted jurisdiction, 
and he had no right to aftirm it without a hearing 
on the merits. But whether he should proceed to 
such a hearing is the principal question before us. 
The case is one where we can get no help from 
similar precedents, as the statute is new and sin- 
gular. Judicial proceedings to probate a will 
while the testator is living, are unheard of in this 
country or in England; and inasmuch as the stat- 
ute only makes the decree effective in the single 
case of the establishment of the will and subse- 
quent death without revccation or alteration, and 
leaves it open to the testator to make any subse- 
quent arrangement which he may desire, or to 
oust the jurisdiction by change of residence, or 
to leave the will once rejected open to probate in 
the usual way after death, the proceeding is still 
more,anomalous. I am disposed to think with the 
circuit judge, that this is not in any sense a judi- 
cial proceeding which he was bound to consider or 
entertain. 

This is the first instance in our jurisprudence in 
which an attempt has been made to compel a liv- 
ing person, as a condition of relief, to enter upon 
a contest with those who, until his death, can have 
no recognition anywhere, and who after his death 
are presumed to represent him, and not any hos- 
tile interest. The maxim that the living can have 
no heirs is as well settled by statute as by com- 
mon law. Until a man dies it can never be known 
who will succeed him, even if intestate, and what- 
ever may be the probability there is no certainty 
that a single one of the persons who have come in 
here to oppose the will may survive the testator. 
The law gives no preference to contingent expec- 
tations, and legally it is just as possible that the 
State may take by escheat, as that the person now 
litigating, or any other remote relatives, will be- 
come interested. It is also within the power of 
relator to dispose of his entire property, not merely 
by a new will, but by sale or gift, and in such 
event there will be nothing for this will to dispose 
of, and possibly nothing for these or any other 
kindred to inherit. It is also competent for him 
to go into another county or State or country, 
either of which acts would put his estate beyond 
the jurisdiction of Wayne county; and either of 
the two latter may change the course of inherit- 
ance or otherwise affect the disposal of his estate. 

I cannot concéive it possible that a proceeding 
can be dealt with as judicial, when the chief par- 
ty to it will not be precluded by the decree from 
doing exactly ashe might have done had the 
court never been called on to act at all. This 
statute, which was probably designed to prevent 
the unseemly and disgraceful attempts, too often 
made, to defeat the enforcement of the last will 
of persons whose competency to deal with their 
own affairs was never doubted or interfered with, 





has been so drawn as to remove none of the diffi- 
culties, but rather to make them worse. It is a 
singular, and in my judgment, a very unfortunate 
spectacle to see a man compelled to enter upon a 
contest with the hungry expectants of his own es- 
tate, and litigate while living with those who have 
no legal claims whatever upon him, but who may 
subject him to ruinous costs and delays in meet- 
ing such testimony as is apt to be paraded in such 
eases. The practice which has usually prevailed 
in civil-law countries, and also is said to have 
been customary in various parts of England, (see 
Seld. Ecc. Jur. Test. 5,) of having wills executed 
or declared in solemn form, or acknowledged be- 
fore reputable officers, and a sufficient number of 
disinterested witnesses, to render it unlikely that 
the testator is not acting with capacity and free- 
dom, ha; been approved by the continued expe- 
rience of most countries, and has saved them from 
the post mortem squabblings and contests on men- 
tal condition which have made a will the least se- 
cure of all human dealings, and made it doubtful 
whether in some regions insanity is not accepted 
as the normal condition of testators. There is no 
sensible reason why a will which is always revo- 
cable and contingent should not be established, 
presumptively at least, by such an acknowledg- 
ment as will suftice to prove a deed which is irre- 
vocable; and where, as is usually the case abroad, 
such an acknowledgment is made before trust- 
worthy officers, in the presence of known and 
reputable witnesses, and in the enforced absence 
of all other persons, the security against incapac- 
ity and incompetency is quite as strong as can be 
found in a contest before a court or jury that nev- 
er saw the testator. A man’s incapacity, if it 
exists, will not easily escape the notice of his dis- 
interested friends and neighbors, and when they 
certify to his competency and freedom of action, 
with their attention directly called to their own 
responsibility in doing so, they are seldom mis- 
taken, and those who seek to impugn their action, 
if allowed to do it at all, should be compelled to 
assume the burden and risk themselves. But this 
is not judicial action. 

In the proceedings of various kinds familiar in 
England, where conveyances are made effective 
by acknowledgment and enrollment before vari- 
ous classes of public officers or tribunals, it was 
never deemed proper or necessary to bring gener- 
al heirs presumptive before the acknowledging 
officer, in order to give eflicacy to transfers in fee- 
simple, either of man or woman, although they 
are as clearly affected in their prospects of inher- 
itance as they would be bya will. And in the 
cases where testimony is to be perpetuated for use 
in future controversies, the rule is inflexible that, 
no matter how great the probability of inherit- 
ance may be, the heir presumptive is not either a 
competent or permissible party to such litigation; 
and this is so even incase of estates tail, and al- 
though the circumstances are as strong as possible 
against the chances of any change. Earl Belfast, 
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y. Chichester, 2 Jac. & W. 439; Allan v. Allan, 15 
Ves. 130; Lord Dursley v. Fitzhardinge, 6 Ves. 
251; Sackvill v. Ayleworth, 1 Vern. 105; Smith v. 
Attorney Gen., 1 P. Wms. 117. 

The broadest definition ever given to the judi- 
cial power confines it to controversies between 
conflicting parties in interest, and such can never 
be the condition of a living man and his possible 
heirs. Our statutes have never undertaken, and 
do not in this case undertake, to give to the heirs 
any interest which will ever be fixed by this pro- 
bate, or which may not be cut off at any time by 
their own death, or by relator by new will or con- 
veyance. It is by no means free from doubt what 
classes of probate proceedings under our system 
are to be treated as judicial proceedings in the 
proper sense of that term; and it is not important 
here to consider that question, because this 
proceeding is not even a suit for probate. 
There has never been any proceeding known to 
our laws for the mere purpose of establishing the 
will even of a deceased person. The probate of 
wills under our statutes, is merely a part of the 
proceedings to administer the estates of deceased 
persons in the court that has jurisdiction and 
charge of such estates. This rule is so general 
that in some States devises are not probated at 
all, and in some the probate is not conclusive, be- 
cause controversies concerning land are usually 
tried in other courts. We have enlarged the juris- 
diction in probate so as to reach lands for 
some purposes, and have made all wills subject to 
probate. But there is no case where an original 
probate can be granted here, except in the court 
having jurisdiction over the estate; it cannot be 
done separably. This statute does not attempt to 
change the place of ultimate probate, and it does 
not make a decree against the will either a bar or 
even admissible to prevent future probate after 
death. It makes no provision for making a find- 
ing either way evidence for any purpose during 
testator’s life, so as to negative testamentary ca- 
pacity, or otherwise to affect him. And it has no 
force for any purpose so long as _ he lives. 

I am of opinion that the statute is inoperative, 
as not within any recognized judicial power, and 
that the courts cannot be called upon to adminis- 
ter it, and that the mandamus should vacate the 
whole proceedings. 

SHERWOOD and CHAMPLIN, JJ., concurred. 





ATTORNEY AND CLIENT—PRIVILEGE 
WHERE THE ATTORNEY REPRE- 
SENTS BOTH PARTIES. 


GULICK v. GULICK.* 





New Jersey Court of Errors and Appeals, March 
Term, 1885 . 


When two persons employ an attorney in the same 


*S.c. 8 N. J. Law. J. 171. 





business, communications made by them in pursu- 
ance of such common retainer are not privileged inter 
sese. 


Messrs. Vanderbilt & Stewart for appellants; Mr. 
Hageman for defendant. . 

BEASLEY, C. J., delivered the opinion of the 
court: 

In the trial of a case on reference before Vice 
Chancellor Bird, an attorney at law was offered 
as a witness in behalf of the respondent, to prove 
certain statements which had been made to him 
by the appellant. A motion was made at the 
hearing, to exclude such testimony on the ground 
that the statements in question were made as part 
of a privileged communication from a client to 
his counsel. This contention prevailed, but on an 
appeal to him, the chancellor took a different 
view, holding the testimony admissible for the 
reason, that in the transaction, to which the 
statement which was offered to be proved related, 
the attorney in that business was acting profes- 
sionally for both appellant and respondent, and 
that, as a consequence, what either of such parties 
stated was not private nor privileged inter sese. 

The evidence fully sustains the conclusion that 
this was the attitude of the attorney towards these 
litiganits in the matter referred to, and such being 
the situation, the law reasonably declares that the 
attorney, being the adviser of both parties, cannot 
be regarded as the depositary of confidential 
communications from the one side or the other. 
I have never supposed that the rule of law on this 
subject was in any degree uncertain; it is to be 
found in any of the text books. This Mr. Whar- 
ton says, Vol. 1, § 587; “It is easy to conceive of 
cases in which two or more persons address a law- 
yer as their common agent. So far as concerns a 
stranger, their communications to the lawyer 
would be privileged. It is otherwise, however, as 
to themselves; as they stand on the same footing 
as to the lawyer, either could compel him to tes- 
tify against the other as to their negotiations.” 

The only difficulty in the case was to establish 
the status of the attorney as the common counsel 
of these parties; the case is not very conclusive 
with respect to all the communications in ques- 
tion, and this was probably the point of difficulty 
before the Vice Chancellor, but that question be- 
ing settled the pertinent rule of law is not in 
doubt. 

Let the order appealed from be affirmed. 

It is proper to add that it is not to be inferred 
from the foregoing decision that the question 
whether an order of the character of this one 
brought for review on this case is appealable, has 
been considered by this court. The point was 
not raised and is not adjudged. 
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WEEKLY DIGEST OF RECENT CASES. 


CALIFORNIA, ’ . ° 23, 24 
ILLINOIS, . ° A 17, 18, 19 
INDIANA, ‘ ° ° . - 1,2,4,9 
KANSAS, i ; é ‘ P ’ 13 
LOUISIANA, ‘ . 6, 7, 8, 11, 22 
MINNESOTA, ° : . ° . 3, 10 
NORTH CAROLINA, ‘ ° . - 12,25, 26 
OHIO, " ‘ ‘ 14, 15, 21 
U.S. Circuit, . ‘ , 5, 16, 20 
WISCONSIN, . ‘ é . ° 29 


1. AGENCY—Public Officer may be Reimbursed for 
Money Advanced on Just Liabilities of his Prin- 
cipal.—A public officer, like any other agent or 
trustee, may, within the scope of his agency, when 
a necessity arises, advance money to pay just lia- 
bilities growing out of his agency, and for such 
advances, upon the same principle that any other 
agent may be reimbursed, he may be. Aiefer v. 
Troy School Township, 8. C. of Ind., June 12, 
1885. 

2. AGRICULTURAL SOCIETY—Liability to Exhibitor 
Sor Failure to Supply Police Protection.—Where 
an agricultural society publishes an offer to the 
world asking persons to supply articles in aid of its 
exhibition, agreeing to “keep an efficient police 
force on the ground day and night to take care of 
articles on exhibition,” and one acts on the faith of 
such an advertisement beforeit is withdrawn,a.con- 
tract arises under which the society is liable for 
failure to keep such police protection. Vigo Agri- 
cultural Society v. Brumfield, 8. C. of Ind, May 26, 
1885. 

3. BANKS AND BANKING—Statute of Limitations 

does not Run Against Action for General Deposit 

until Demand.—-The right to sue a bank upon a gen- 

eral deposit does not accrue, nor the statute of lim- 

itation upon it begin to run, untila demand of pay- 

ment, unless the demand is in some way dispensed 
with. (Gilfillan, C. J., in giving the opinion of the 
court, said: ‘“*The legal relation of banker and de- 
positor, upon a general deposit, is, in most re- 
spects, that of debtor and creditor. By the deposit 
the latter parts with, and the former acquires, the 
title to the specific money deposited, and the one 
becomes indebted to the otherin the amount of 
the sum deposited. But, by universal understand- 
ing on the part of bankers and depositors, there is 
a condition attached to the undertaking of the 
bank. It is not its duty, as it is that of an ordi- 
nary debtor, to seek the creditor and pay him 
wherever found; it does not undertake to pay, 
without respect to place, absolutely and immedi- 
ately. But its engagement is to pay at its banking- 
house, when payment shall be called for there. 

Everybody understands that to be what it assumes 

todo. Banks of deposit could not be conducted 

in any other way. Morse, Banks, 40; Watson v. 

Phenix Bank, 8 Mete. 217; Bank v. Bank, 39 Pa. 

St. 92; Downes v. Penix Bank, 6 Hill, 297. This 

being the understanding upon which the depositis 

made, it is parcel of the bank’s contract to repay, 
that, as a condition precedent to its duty to repay, 
the depositor shall call upon it to do so at its bank- 
ing-house, and there is no default of the bank un- 
til such callis made. Of course the bank may, as 
an individual might, waive or dispense with the 
condition; as, if it do anything, such as a suspen- 
sion of payment, indicating that a demand would 
be useless. But, unless it do waive or dispense 


- 





with the condition, the right to sue does not arise 
until a demand, and until such time the statute of 
limitations does not begin torun. Branch v. Daw- 
son, S. C. Minn., May 28, 1885; 23 N. W. Rep. 552. 


4. BENEFIT SOCIETIES—Order of Knights of Pyth- 
ias—Right of Member to Bring Action at Law for 
Benejits.—A secret order cannot, by a provision of 
its constitution requiring every member aggrieved 
by the action of a subordinate lodge to appeal to 
the grand lodge’which is to determine all contro- 
versies, take away a member’s right to bring an 
action at law for benefits claimed to be due him, 
unless there is an express provision to that effect, 
and then the action of the grand lodge will not be 
conclusive. [Citing Black and White Smith’s So- 
ciety v. Vandyke, 2 Whart. 309; Poultney v. Bach- 
man, 31 Hun, 49; Lafond v. Deems, 81 N. Y. 507: 
Toram v. Howard Ass’n., 4 Pa. St. 519; Harrington 
v. Workingmens’ Benevolent Ass’n., 27 Alb. L. J. 
4388; Dolan v. Court Good Samaritan, 128 Mass. 
437; Osceola Tribe v. Schmidt, 57 Md. 98.] Bauer 
v. Samson Lodge, K. of P., 8. C. of Ind., June 13, 
1885. 5 

5. CORPORATION — Ultra Vires Contracts — The 
Corporation must Account to Contractor for Ben- 
efits Actually Received under Ultra Vires Con- 
tract.—A court of equity, at the instance of a 
railroad company, having set aside a construction 
contract as ultra vires, held, that ‘the corporation 
must account for benefits received from partial 
performance, and that the contractor was not to be 
put off with a bare reimbursement of his actual 
outlay, but was entitled to receive for what he had 
done such compensation as any other railroad con- 
tractor could recover therefor, in the absence of 
express agreement as to price. Held, further, that 
the corporation was justly chargeable with interest 
on the amount found to be due the contractor when 
the work was stopped. New Castle, etc. R. Co. 
v. Simpson, Cir. Ct. W. D. Pa., March 9, 1885; 23 
Fed. Rep. 214. 


6. CRIMINAL Law—Indictment for Wilful Shooting 
at.—Under an indictment charging an, assault by 
wilfully shooting at, a conviction will not be set 
aside because of the refusal of the trial judge to 
instruct that it must appear that the assault was 
made with a malicious intent. State v. Sanchez, 
8. C. of La., April 13, 1885. 


7. CRIMINAL PROCEDURE — Indictment Charging 
two Distinct Offenses.—An indictment charging 
two distinct offenses, belonging in the same gen- 
eric class, in separate counts, is not vicious. A 
verdict, under such an indictment, acquitting the 
accused of the greater and convicting him of the 
lesser charge, is not erroneous, as not being re- 
sponsive to the indictment. State v. Green, 8. C. 
of La., April 13, 1885. . 


. Continnance Because of Absence of Wit- 
nesses—Facts Amounting to Due Diligence.—Un- 
der a showing that an accused, ina case pending 
in New Orleans, when witnesses do not live at 
great distances from the court, took necessary 
steps tosummon his witnesses within three days 
after notice of trial and seven days in advance of 
trial, is prima facie proof of due diligence. Under 
such a showing, the absence of a witness residing 
in said city, but temporarily absent therefrom, 
whose attendance the accused had sought to secure 
by moving for necessary process to be served in 
the parish where the witness is supposed to be at 
the time, such steps being taken seven days before 
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trial, will entitle the accused to a continuance of 
his cause. State v. Egan, S. C. of La., April 13, 
1885. 


9. DEED.— Words of Purchase.—In a conveyance of 
land to the grantor’s daughter and her present 
heirs in consideration of natural love and affection 
which he bears to them, the words “present heirs” 
mean heirs apparent, and the daughter and her 
present heirs take as tenants in common. [Citing 
Vannorsdall v. Van Deventer, 51 Barb. 137; Bur- 
chett v. Durdant, 2 Vent. 311; Simms v. Garrot, 1 
Dev. & B. Eq. 393; Preston Estates, 273; 2 Fearne 
Remainders, 238.] Fountain County Coal Co. v. 
Beckleheimer, 8S. C. of Ind., May 25, 1885. 


10. GRANT OF FRANCHISE—Repeal of Grant by Leg- 
islature in Presence of a Reservation of Right to 
Repeal.—Where the legislature grants a franchise, 
and in the same act imposes on the grantee certain 
duties, and reserves the power to repeal the act in 
case the grantee fail to perform those duties, it 
may, in case he does so fail, repeal the act without 
a previous judicial determination that he had so 
failed. Whether he had failed, so that the appeal 
is effectual is a question for courts. [In giving 
the opinion of the court, Gilfillan, C. J., said: 
“The insertion in legislative grants, like the one in 
question, of express provisions for forfeiture in 
case of non-user or misuser, is not uncommon, and 
it can hardly be questioned that it is competent 
for the legislature, which is the law-making pow- 
er, as Well as one of the contracting parties, to 
provide in the grant a mode of enforcing the for- 
feiture, either by repeal of the act making the 
grant or otherwise; and there can beas little doubt 
that the forfeiture will be effectually enforced by 
resort to the stipulated mode, provided the event 
on which it is to be resorted to has arisen. Where 
the right reserved to recall the grant depends on 
the happening of a contingent event, the existence 
of the fact at the time of the recall must, of course, 
be a matter for judicial investigation. Whether 
the re-entry by a private grantor perfects a for- 
feiture, must depend on the fact of condition 
broken, and that must be ascertained by the judi- 
ciary; but in no case where the ‘forfeiture may be 
enforced by act of the grantor, need he secure, be- 
fore he enforces it, a judicial determination that 
the fact upon which the right to forfeit depends, 
exists. The courts will decide upon the effect of 
his act subsequently; but neither does the legisla- 
ture when it exercises a reserved right to repeal, 
nor the private grantor when he exercises a re- 
served right of re-entry, perform any judi- 
cial function. The act of neither assumes 
to determine finally the rights of the parties, 
as effected by the act, to enforce the forfeit- 
ure. That is necessarily and inherently a judicial 
question, which only the judiciary can decide. 
The foregoing propositions are sustained by the 
following cases, and we find no decision to the con- 
trary. Erie & N. E. R. Co. v. Casey, 26 Pa. St. 
287: Crease v. Babcock, 23 Pick. 384; McLaren v. 
Pennington, 1 Paige, 101; Ferguson v. Bank, 35 
Tenn. 609; Read v. Bank, 23 Me. 318; Bank vy. U. 
S., 1 Greene, (Iowa,) 553. In this case, the event 
(as determined by the court) upon which the 
right to repeal was reserved having arisen, the re- 
peal was effectual to terminate the grant.] My- 
rick v. La Moure, 8. C. Minn., May 25, 1885; 23 N. 
W. Rep. 449. 


11. INJUNCTION—To Prevent County Board from 
Employing Attorney.—An injunction is not the 





appropriate remedy to prevent a police jury [which 
in Louisiana corresponds to supervisors of a 
county] from employing an attorney in its suits, 
even where the law provides that the district at- 
torney shall represent it in such suits—the less so 
where the latter claims for himself exclusively the 
salary allowed to the employed attorney who is 
not made a party to the action. Leche v. Police 
Jury, 8. C. La., March 16, 1885. 


2. JUDGMENT—Lien of—Not Continued by Subro- 
gation.—The lien of a judgment cannot be contin- 
ued by subrogation when the judgment has been 
satisfied, nor against a party who acquired rights 
before the action in which the judgment of subro- 
gation was rendered was begun, nor can such sub- 
rogation impair the rights of persons not parties 
to the action. Lowdermilk v. Chorpenning, S. C. 
N. C., Spring Term, 1885. 


i 


13. JURISDICTION—Of United States Courts in Ac- 
tions on County Warrants.—County warrants, 
signed by the chairman of the county commission- 
ers and county clerk, directing the county treas- 
urer to pay to bearer a certain sum, for certain 
services stated therein, are negotiable and pass 
from hand to hand and not by assignment, and 
therefore do not come within the restriction of 
jurisdiction in the first section of the Act of Con- 
gress of March 3, 1875. The holder of such war- 
rants, being a citizen of another State, may sue 
thereon in this court, although the original payee 
ig a citizen of this State, but subject to all defenses 
which existed against them in the hands of the 
first holder. Adams v. County Commissioners, 


ni Ct. Dist. Kansas, March 3, 1885; 23 Fed. Rep. 
211. 


14. MORTGAGE—On Land in Actual Possession of 
Third Party—Noticeto Mortgagee.—A loaned to 
B a sum of money, receiving B’s promissory note 
and a mortgage on real estate to secure the same} 
but when A accepted the note and mortgage, C 
‘was in actual possession of the premises, and re- 
sided thereon with his family: Held, that A was 
chargeable with notice of C’s rights and interest in 
the premises; and A having assigned the note and 
mortgage, his assignee occupied the same situa- 
tion; nor will the fact that A and his assignee 
did not know that C was in possession, make any 
difference. [Okey, J., in delivering the opinion of 
the court said: As David Ranney, when he loaned 
the money to Hardy, and accepted from a mort- 
gage on lot 17, knew that McKinnon was residing 
on the lot with his family, he was charged with 
knowledge of the terms and conditions upon 
which such possession was held. Cunningham 
v. Buckingham, 1 Ohio, 264; House v. Beat- 
ty, 7 Ohio, 2 pt. 84; Kelley v. Stanbery, 
13 Ohio, 408; Williams v. Spriggs, 6 Ohio St. 
585; McKinzie v. Perrill, 15 Ohio St. 162; Bank v. 
Sawyer, 38 Ohio St., 339, 348. And the other case 
(Beller v. Bading), presenting the question 
whether knowledge by the mortgagee, at the time 
he accepted the mortgage, that the purchaser was 
in possession, was material, we answer the ques- 
tion in the negative. True,in some of the cases 
above cited, expressions may be found which’seem 
to support the claim that such knowledge is. im- 
portant; but in neither of them was the fact mate- 
rial to the decision, and where, as in the cases now 
before us, the premises are occupied by a man 
with his family as a homestead, no well considered 
case can be found, aside from those controlled by 
statutory provision, in which it was held that such 
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possession was not notice to subsequent purchas- 
ers and mortgagees of the rights and interests of 
such occupant, although such purchaser or mort- 
gagee did not know the premises were occupied. 
Le Neve v. Le Neve, Amb. 436, s. c. 2 Led. Cas. in 
Eq. 35*, 63*, 4th Am. ed. 180; Wade on Notice, 
§§ 273-306; Holmes v. Powell, 8 DeG. M. & G. 572; 
Hottenstein v. Lerch, 104 Pa. St. 454; Noyes v. 
Hall, 97 U. S. 94; Coari v. Oslen, 91 Ill. 273; Brun- 
son vy. Brooks, 68 Ala. 248; Pique v. Arendale, 71 
Ala. 91. Ifthe possession is not exclusive, or is 
not of a character to fairly give information that 
the occupant is asserting dominion over the prop- 
erty under some claim of right or authority, it will 
not operate as notice. Williams v. Sprigg, supra; 
Pope v. Allen, 90 N. Y. 298; Lincoln v. Thompson, 
75 Mo. 618: Jeffersonville, ete. R. Co. v. Oyler, 82 
Ind. 394; White v. White, 105 Ill. 313. But neither 
of the cases before is within cases of that class.] 
Ranney v. Hardy; Zeller v. Bading, 8. C. Ohio, 
April 21, 1885; 13 Weekly Law Bulletin, 599. 





. Illustration.—B. sold to C. real estate, 
placed him in possession, and agreed in writing to 
execute to him a deed on payment of the purchase 
money in monthly installments. Subsequently B. 
executed to A. a mortgage on the premises, which 
was recorded: Held, that such mortgage was valid, 
but subordinate to the rights of C.; that C. might, 
validly, make payments of purchase money to B., 
until A. or his assignee, by suit or in some other 
unequivocal form, asserts the right to receive from 
C. the unpaid installments of purchase money; 
and that the assignee of C. has the same right. 
The assignee of A. asserted, by action, his right 
against B., C, and the assignee of C., to such un- 
paid purchase money; Held, that a deed from B. 
to the assignee of C., reciting the payment of the 
purchase money, is not, as against the assignee of 
A., evidence of such payment. Ranney v. Hardy; 
Zeller v. Bading, 8. C. Ohio, April 21, 1885: 18 
Weekly Law Bul. 599. 


16. NATIONAL Banks — Individual Liability of 


Stockholders for Voluntary Assessments Ren- 
dered Necessary by Increase of Capital Stock.— 
The Pacific National Bank of Boston was organ- 
ized in October, 1877, with a capital of $250,000. 
with the right to increase it to $1,000,000. In No- 
vember, 1879, the capital was raised to $00,000; 
September 13, 1881, the directors voted to increase 
the capital to $1,000,000. On November 18, 1881, 
the bank suspended. On December 13, 1881, the 
directors voted that as $38,700 of the increase of 
capital stock had not been paid in, the capital be 
fixed at $961,300, and the comptroller of currency 
was notified to that effect, and he notified the 
bank, under Rev. St. § 5205, to pay a deficiency on 
its capital stock by an assessment of 100 per cent- 
At the annual meeting the assessment was voted, 
aid on March 18, 1881, with consent of the comp- 
troller and the approval of the directors and the 
examiner, the bank resumed business, and contin- 
ued until May 20, 1881, when it again suspended 
and was put in the hands of a receiver. Prior to 
May 20, 1882, $742,800 of the voluntary assessment 
had been paid in. Complainant was the owner of 
25 shares of stock on Septembr 13, 1881, and after 
the vote toincrease the stock, took 25 shares, for 
which he paid $2,500, on October 1, 1881, and re- 
ceived a certificate. He voted for the assessment 
at the annual meeting, and in February, 1882, paid 
the assessment on the old and new stock, and sub- 
sequently sought to enjoin the suit at law against 
him by the receiver, to enforce his individual lia- 
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bility as 2 stockholder, under Rev. St. § 5151, on 
the ground that the increase of capital was illegal 
and void, and that the voluntary assessment under 
Rev. St. § 5205, relieved the stockholders of indi- 
vidual liability. Held, that he was not entitled to 
relief, and the bill should be dismissed. Morrison 
v. Price, Cir. Ct. Dist. Mass., March 14, 1885, 23 
Fed. Rep. 217. 


17. NoticeE—Facts Sufficient to put Party on In- 
quiry is.—Anything which apprises a purchaser or 
incumbrancer that a particular person claims the 
property or an interest in it, makes it his duty to 
pursue that notice to its source and make inquiry 
of such person, and failing to do so, he will be 
chargeable with all he would have learned had he 
pursued and investigated the matter to the full ex- 
tent to which it led. It is not required that he 
must have full, complete and accurate. information 
of the nature, extent and all of the particulars of 
anincumbrance. Crawford v. C. B. & Q. R. Co., 
S. C. Ill. (Ottawa,) Sept. 27, 1884. 





. Record of Agreement to Seli Subject to’ 
an Incumbrance, Notice of it.—The owner of lots 
after having given trust deeds thereon to secure 
the sum of $125,000, being the purchase money, ex- 
ecuted his written agreement for the sale of the 
same to another, which recited that the sale was 
subject to an incumbrance of $130,000 due in four 
years from “October next, with interest at seven 
per cent. payable semi-annually,” which was duly 
recorded. The incumbrance recited described 
that created by the trust deed in all things except 
the name of the person for whom it was given was 
not named, and the sum was for a larger sum. 
Held, that the record of this agreement was notice 
to a’ subsequent purchaser of the prior incum- 
brance created by the trust deeds which were not 
recorded, it being sufficient to put him on inquiry, 
Ibid. 


19. - By Possession Through Tenant.—The 
possession of a lot by a tenant of a party whose 
debt is secured by deed of trust on the same is no- 
tice to all subsequent purchasers or incumbrancers 
of the rights of the prior incumbrancer. Ibid. 





20. PRACTICE IN UNITED STATES CouRTS— When 
Court will Retain Affidavit of “Illegality”’ 
Against an Execution in Conformity with the 
Georgia Statute.—An execution was issued upon 
a decree. The defendant filed an affidavit of ille- 
gality, (a remedy permitted by the State law,) sug- 
gesting various grounds upon which the the exe- 
cution was alleged to have been illegally issued, 
levied, and advertised. Upon motion made by the 
plaintiff to the execution to dismiss the affidavit of 
illegallity, held, that the same might be regarded 
as a statutory remedy adopted by the rule of the 
court, or asa motion or petition suppaqrted by the 
affidavit, and the same would be retained fora 
hearing. [Settle, J., in delivering the opinion of 
the court, said: ‘‘It is said that the only remedy in 
case like this is the bill of review. Ido not think 
so. The Supreme Court have virtually held that 
in matters oi this character the form of the pro- 
ceeding is less important than the substance of the 
right; and that in some instances mere motions, 
supported by affidavit, are the most appropriate 
modes of relief. Krippendorf v. Hyde, 110 U. 8. 
276; s. c. 4 Sup. Ct. Rep. 27. If there were no 
remedy in a case of this kind, nor alleged to exist, 
it would be the right and duty of the court to 
frame one.”)]) McGriff v. Baldwin, Cir. Ct. 8. D. 
Ga. Jan. 23, 1885; 23 Fed. Rep. 222. 
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21. PracTicE—Voluntary Appearance to Object to 
Jurisdiction not Equivalent to Service of Sum- 
mons.—The appearance of defendant in court for 
the sole purpose of objecting, by motion, to the 
jurisdiction of the court over this person, is not an 
appearance in the action, but where such motion 
also asks to have the cause dismissed on the 
ground that the court has no jurisdiction over the 
subject matter of the action, which motion is not 
well founded, it is a voluntary appearance, which 
is equivalent to service of summons. Handy v. 
Ins. Co., 87 O. St., 366, approved. Ziliot v. Law- 
head, 8S. C. Ohio, April 28, 1885; 13 Weekly Law 
Bul. 601. 


22. SALE OF Lanp—Description in Power of Attor- 
ney, When Cured by Description in Deed.—Where 
a power of attorney empowers an agent to sella 
lot at the corner of two named streets, and the 
deed of the agent specifies which corner by men- 
tioning the boundaries of the square in which the 
lot is, the undefiniteness of the description of the 
lot in the power of attorney is cured by the full 
description of its locus in the deed, and a pur- 
chaser of the lot by public auction is not justified 
in refusing to comply with his bid because of the 
indefiniteness of description in the power of attor- 
ney. Such refusal is the less justifiable when the 
original vendor, who is the author of the power of 
attorney, did not own a lot at any other corner of 
the named streets, and he and they who hold un- 
der him have possessed the lot thirty years. Val- 
entine v. Hawley, 8. C. La., April 13, 1885. 


23. SLANDER— Words not Actual per se—Plaintiff 
must show Facts making them Actionable.—In an 
action of slander, where the words spoken are not 
slanderous per se, but are made so by reason of the 
existence of some extraneous facts, it is incumbent 
upon the plaintiff to prove such latter facts, and 
the defendant, under the general issue, has the 
right to disprove them. [In giving the opinion of 
the court, McKee, J., said: “The action was 
founded not only upon the publication of the 
words, but upon the extrirsic facts in connection 
with their publication, which, it was alleged, gave 
them their slanderous meaning; and as the de- 
fendant took issue with the averments of the 
complaint, the plaintiff, to make out his case, was 
bound to prove all the material averments; and 
the defendant, on the general issue, had the right 
to disprove them. The law of that subject is thus 
clearly expressed by Shaw, C. J., in Carter v. An- 
drews, 16 Pick. 6: ‘Where words are usedina 
particular sense it is in consequence of some usage 
or agreement, or of some report in circulation, or 
of the time, place and manner in which the con- 
versation was held; in short of some fact, capable 
of being averred in a traversable form, so that it 
may be put in issue and proved or disproved. If 
the words have the slanderous meaning alleged, 
not by their own intrinsic force, but by reason of 
the existence of some extraneous fact, the plaintiff 
must undertake%to prove that fact and the defend- 
ant must be at liberty to disprove it.’”] Nidever 
v. Hall, 8. C. Cal., May 28, 1885; 6 W. C. Rep. 
556. 


24. . Evidence as to Meaning of Words used. 
—In suchaction it is necessary for the plaintiff to 
aver and prove that the words were actually used 
in their actionable sense, and were applied to the 
plaintiff, and that the hearers so understood them. 
upon this point the testimony of the hearers, as to 
how they understood them, is admissible. [In 








giving the opinion of the court, McKee, J., said: 
“Tt has been held that persons who heard the 
words charged to be slanderous, could not be per- 
mitted to state what meaning they understood the 
defendant to convey by the words. In Snell v. 
Snow, 13 Met. 278, which was a case of slander, 
Shaw, C. J., passing on this point, says: ‘The 
judge very properly decided that the witness might 
testify as to any existing facts or circumstances to 
which the defendant alluded and referred, if any; 
but having given the whole conversation, it was for 
the jury to determine what was meant by the lan- 
guage used, and that it was not competent for the 
witness to testify to his understanding of the de- 
fendant’s meaning in the language used. Ifthe 
words in their ordinary sense, according to the 
rules of language, imputed a charge of unchaste- 
ness and crime, or if taken in connection with 
other facts or words, they would bear that mean- 
ing, we are to presume that the jury would so 
find.’ To the same effect will be found the cases of 
Van Vechten v. Hopkins, 5 Johns. 211; Gibson v. 
Williams, 4 Wend. 320, 325; Beardsley v. Maynard, 
Id. 359; Goodrich v. Davis, 11 Met. 484; and White 
v. Sayward, 33 Maine, 322. But,in such cases as 
the one under consideration, the true rule deduci- 
ble from the modern authorities, including those 
of our own State, makes the averment and proof 
of the extrinsic facts in which words are pub- 
lished, and of their meaning in connection with 
those circumstances, essential to a recovery in the 
action. The rule is thus stated in Maynard v. 
Fireman’s Fund Insurance Company, 34 Cal. 48: 
‘Where in an action for libel the words complained 
of are not per se libelous, what the defendant in- 
tended and understood them to mean, and what 
they were understood to mean by those to whom 
they were published, constitute a proper subject 
of averment in pleading and of proof on the trial, 
and if what was so intended and understood by 
the defendant, and understood by those to whom 
the words were published, was libelous, the words 
are actionable.’ The law thus enunciatied was af- 
terwards approved in Chamberlain v. Vance, 51 
Cal. 75, which was an action of slander, like the 
one under consideration; and, under the law, it 
was incumbent on the plaintiff in this case, in or- 
der to recover, to aver and prove: 1. That the 
words were actually used in their actionable sense, 
and were applied to the plaintiff. 2. That the 
hearers so understood them; and, upon this point, 
the testimony of the hearers, as to how they un- 
derstood them, is admissible: Smart v. Blanchard, 
42 N. H. 140; Russell v. Kelly, 44 Cal. 641; Mix y. 
Woodward, 12 Conn. 262; Nelson v. Borchenius, 
52 Ill. 236; Briggs v. Byrd, 11 Ired. 353; Tompkins 
v. Wisener, 1 Sneed, 458; Leonard vy. Allen, 11 
Cush. 271.”] Ibid. 


25. STATUTE OF FRauDS—Must be Pleaded—Parol 
Contract to Convey Land.—A parol contract to 
convey land is not void, but only voidable, if the 
vendor chooses to plead the statute of frauds. 
Syme v. Smith, 8. C. N. C., Spring Term, 1885. 





26. . Illustration—Parol Contract to Convey 
Land.—The plaintiff administrator alleged that 
under a parol contract to purchase certain lands, 
his inte8tate had paid a portion of the purchase 
money, and prayed judgment against the defend- 
ants for the amount so paid. The defendants, by 
their answer, admitted the contract substantially 
as set out in the complaint: Held, that the action 
must be dismissed. Ibid. 
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27. SumMons—Manner of Serving, on Party Who 
Refuses to Accept Copy.—Where a defendant re- 
fuses to accept a copy of a summons, which is of- 
fered to him in a civil and proper manner, after 
being informed what the paper is, service may be 

¢- made by depositing the process in some appropri- 
ate place in the presence of the party, or where it 
will be most likely to come into his possession. 
(Cole, C. J., in giving the opinion of the court, 
said: “It is of course impossible, without the use 
of violence, to compel a party to receive and retain 
papers offered him with a view of making a ser- 
vice. Any act of violence to accomplish that end is 
not to be tolerated. And when a party refused to 
accept a copy of asummons which is offered him 
in a civil and proper manner, after being informed 
what the paper is, there is do other way to make 
service but deposit the process in some appropri- 
ate place, in the presence of the party, if possible, 
or where it will be most likely to come to his pos- 
session. If, then, the party to be served does not 
get the copy of the summons it will be entirely 
owing to his own fault. He certainly, when every- 
thing has been done to make service upon him, 
should not be allowed to come into court and ob- 
ject that because a copy of the summons was not 
delivered to nor left with him, therefore the ser- 
vice was insufficient. ‘Ifa defendant declines to 
receive from the proper officer a paper presented by 
him for service, he may deposit it in any convenient 
place in the presence of the party.’ Mr. Justice 
Field, in Norton v. Meader, 4 Sawy. 619: ‘Ifa 
party refuse to accept papers when decorously of- 
fered him, after being distinctly informed what 
they are, he should be held to the consequences of 
his own perverseness; and if they should be laid 
down for him and before him, such offer, informa- 
tion, refusal to accept, and leaving of the papers 
for him and in his presence, should be deemed 
legal service.’ Davison v. Baker, 24 How. Pr. 41; 
see also Smith, Sher. & Cor. 196; Slaght v. Rob- 

* bias, 13 N. J. Law 340.”’] Borden v. Borden, 8. C. 
Wis., June 1, 1885; 23 N. W. Rep. 573. 








CORRESPONDENCE. 


CUTTING HI™ OFF WITH FIFTY DOLLARS. 
To the Editor of the Central Law Journal: 


Below I send you an exact copy of a bequest ina will 
lately admitted to probate in our county. You may 
think it sufficiently unique to publish in “Jetsam and 
Flotsam,” if not, no offense will be taken. It reads as 
follows, omitting names: “To my son—for his arrogant 
demeanor, his desertion of kis father in his old age, 
and his contentious disregard of parental authority 
and interest, I bequeath fifty dollars ($50), to be paid 
tohim at the convenience of my administrator.” The 
above seems to us to be one of the most curious rea- 
sons for a bequest that we ever remember of seeing. 

Milan, Mo. W. F. CALFEE. 





ROBBED THE GALLOWS. 


To the Editor of the Central Law Journal: 

In your last number, No. 22, Vol. 20, Query 29, T. 
W.A., Houston, Texas, the question is asked whether, 
in the event of a conviction and sentence of death be- 
ing passed upon a criminal, the law is, satisfied where 
the man sentenced to be hanged is resuscitated. The 

ollowing is the only instance of record to my knowl- 





edge, in which case it was apparently decided in the 
negative. In Southey’s poem, “‘Roprecht the Robber,” 
Pieter Suoge determines the question. Having resusci- 
tated Roprecht, who proved ungrateful, Pieter and 
Piet Pieterszoon, his son, embody what they consid- 
ered their duty in the following: : 


“We have robbed the gallows, and that was ill done, 
Said I to Piet Pieterszoon, my son, 
And restitution we must make 
To that same gallows for justice sake.”’ 
JOHN E. SEMMES. 
Baltimore, Md. 








QUERIES AND ANSWERS... 





[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 

QUERIES. 


1. Aapplied to B fora loan of money, B being a 
broker who made loans and re-discounted them at C 
bank in New York City, and when short of funds made 
loans direct to C bank, and bank paid face of loan, and 
three per cent. commission to B. B made out negoti- 
able note to C bank, and A signed same, but before de- 
livery A learned that he did not need the money and 
looked for note, but it was, as he supposed, mislaid, 
but in fact was stolen by B. B sent note to C bank, 
and obtained face value of same, and three per cent. 
commission. Subsequently C bank sold ‘note, before 
due, to D, for full value. Neither C bank or D had 
any notice of facts until note became due. Query: 1. 
Can A get outof note when sued by D by proof of 
above facts? 2. If A pleads above facts does the plea 
amount to a denial of the execution of note, so as to 
put the burden of proof of execution and delivery 
on D, the plea being sworn to? 38. Can D rest 
his case on proof of his bona fides, and purchase for 
value before due? The querist has examined Parsons 
Notes & Bills, Daniel Nego. Instruments, Edward’s on 
Bills, Chalmer’s Digest, and Michigan, Illinois, Wis- 
consin and New York cases, but want some additional 
corroborating authority on both sides of question, as 
he wants to get at the law and collect this note. 

D’s ATTORNEY. 


2. In 1870,a father made a division of his estate 
among his children, and placed each one in possession 
of his allotment—had deeds drawn up calling for metes 
and bounds, but did not sign and deliver then Two 
years thereafter, on his death-bed, he sent for 
a neighbor who had aided him in making the 
division. The deceased remarked to his neigh- 
bor when he came: “The deeds I have had pre- 
pared are not finished up, and they are over at 
W’s” (one of his sons). He was at the time very fee- 
ble, but possessed of all his faculties, and his neighbor 
says conscious of the near approach of dissolution. 
He was asked by one of the witnesses to the instru- 
ment if they were drawn as he intended them. He 
replied: ““Yes, Mr. B I think drew them as I directed 
him.” He then signed the papers, and they were wit- 
nessed as required in this State under the statute of 
wills. After signing he was asked by his neighbor 
what he (the latter) was to do withthem. He replied: 
“Hand them to their owners.”? One of the grantees re- 
marked: “Not: now; let Mr. M (the neighbor) hold 
them, and if you never call for them he will then de- 
liver them to us;” or, “Let Mr. M hold them for us, 
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and if you never call for them,” etc., to which the 

grantor replied: “Well, well.”” The grantor died in a 

day or two, and the papers were delivered to their 

owners. Was there a sufficient delivery asa deed? If 

not, will the, instrument, if probated, take effect asa 

testamentary disposition? Ss. 
Marion, N. C. 








RECENT PUBLICATIONS. 





Reports of Cases Decided in the 
Circuit and District Courts of the United States for 
the Ninth Circuit. Reported by L. 8. B. Sawyer, 
Counselor at Law. Volume IX. ‘San Francisco: A. 
L. Bancroft & Co. 1885. 


As all the decisions of the Circuit and District 
Courts of the United States are published in the Fed- 
eral Reporter, the question is whether there is any 
utility in keeping up an expensive series of reports of 
this kind. The question is of course to be determined 
with sole reference to the question whether the books 
will sell. If,in addition to having the Federal Re- 
porter, which publishes the decisions of all the nisi 
prius courts of the United States, there are enough 
members of the profession who will subscribe for and 
take a separate series, which embraces the decisions of 
a single circuit, why, then, “‘willy nilly, he goes.” 

This volume embraces many cases of vefy great im- 
portance upon constitutional law, mining law, the law 
of taxation, the recent statutes relating to Chinese im- 
migration, police regulations unfriendly to the Chi- 
nese, admiralty law, and the other questions usually 
litigated in the Federal courts. In many cases the in- 
terests involved are very great, and counsel of the very 
highest ability and reputation are employed. 

Mr. District Judge Deady appends a note to his deci- 
sion in the case of Doowoon, in which he combats the 
position taken b7 the American Law Review, that the 
surrender by one State of a fugitive from the justice 
of another State is not necessarily a proceeding under 
the Constitution and laws of the United States. Mr.Dis- 
trict Judge Deady does not state correctly the proposi- 
tions there contended for, which was that the obligation 
of mutual surrender between the members of the British 
Empire, and consequently between the members of the 
American Union, existed at common law; that the 
Constitution merely enforces the obligation, and that 
the Federal Statute merely regulates the mode of its 
performance. The Constitution enforces it, but it does 
not prohibit it. The statute says how it may be done, 
but it does not say that it shall not be done other- 
wise. It therefore may be, and generally is, done in 
conformity with the Act of Congress; but it is not 
necessary that it should be done in this way; and if 
the governor of the demanding and that of the sur- 
rendering State chose to do it otherwise, what ground, 
we ask, is afforded by the Constitution or Act of Con- 
gress for the interference of a Federal judge? 

The ground on which the right thus to interfere is 
predicated by the learned Judge on the following provi- 
sion of the Constitution: ‘*No State shall, without the 
consent of Congress * * * enter into any agreement 
or compact with another State or foreign power.” And 
he reasons that if the Governor of one State choses to 
surrender a fugitive to the justice of another State 
without the demand having been made in the precise 
manner and upon the precise evidence prescribed by 
the Act of Congress, this is entering into an 
agreement or compact with such other State! 


NINTH SAWYER. 


118 Am. L. Rev. 136. 





If two States were to enter into an agreement with each 
other through their legislatures to dispense with the 
requirements of the Act of Congress in surrendering 
fugitives from justice, that would probably be within 
the inhibition of the Constitution. But suppose a 
State prescribes by one of its own laws the evidence 
upon which its governor shall surrender a fugitive 
from the justice of another State, and suppose its 
governor in the execution of this law, makes sucha 
surrender to such other State, upon what principle can 
this be called a compact with suc other State? It is 
difficult to conceive of a position more weak and un- 
tenable. It might as well be argued that when one 
State, upona principle of interstate comity, permits an 
administrator or receiver appointed in another State to 
sue in its courts, or otherwise gives effect in its own 
courts to rights arising under the laws of another State, 
this is acompact between the particular State and such 
other State. It is upon such flimsy ground as this that 
some of the Federal courts have been attempting to 
erect a superintending jurisdiction over the govern- 
ments of the States. The people are tired of it;. they 
propose to be governed by their duly constituted rep- 
resentatives, and not by a judicial body appointed by 
the President of the United States, and responsible for 
their antics and extravagances to no one. 


SHARSWOOD AND BUDD ON REAL PROPERTY. Lead- 
ing Cases in the Law of Real Property, Decided in 
the American Courts. With Notes by George Shars- 
wood, LL.D., and Henry Budd, of the Philadelphia 
Bar. Vol. II. Notes by Henry Budd. Philadel- 
phia: M. Murphy, No. 715 Sansome Street. 1885. 


Since the first volume of this work was issued Judge 
Sharswood died, and the publisher was therefore de- 
prived of the benefit of his supervision of the notes 
written by the junior editor, which was all that Judge 
Sharswood contracted to do. Whether the work will 
suffer any by the want of his supervision, we do not 
know. The notes in the present volume are very ex- 
tensive, and cover a large variety of subjects relating 
to the law of real property. The index is very full in- 
deed. The work is well printed in good open type, 
pleasant to the eye. This form of presenting to the 
profession the case law upon given titles is a very pop- 
ular one. Nothing really can take the place of discus- 
sions of legal questions by judges learned in the law, 
sitting in solemn judgment upon the rights of parties, 
after argument had Lefore them by learned and com- 
petent counsel. A text-writer, sitting in his library, 
does not see both sides of any question to the same 
extent to which the judge sees it. He is apt to take 
imperfect and partial views of things, and especially he 
is aptto rely too much upon the supreme thought 
of the hour. We bespeak the attention of the profes- 
sion to this series. 


THE FEDERAL REPORTER. VOLS. 21 and 22.—The 
Federal Reporter. Cases Argued and Determined 
in the Cireuit and District Courts of the United 
States. Robert Desty, Editor. St. Paul: West Pub- 
lishing Company. 1884 and 1885. 


It seems almost superfluous to review a work which 
we suppose is in the library of every prosperous prac- 
titioner in the United States. The publishers of this 
work undertake to report all the decisions of the Cir- 
cuit and District Courts of the United States, in 
weekly parts, so as to give the decisions very soon after 
their rendition. The bound volumes make a very im- 
portant series of reports. The greatest variety of 
questions are covered, with the possible exception of 
criminal cases, of which there are few. The editor 
Mr. Desty, is the author of a work on Federal Proce- 
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dure,which has gone through several editions,‘and ofa 
recent work on Taxation. He is a very competent ed- 
itor, and these reports are up to the best standard. It 
would be almost superfluous to attempt to comment 
on all the numerous cases reported in these volumes. 
We have heretofore made liberal use in our “‘Weekly 
Digest of Recent Decisions” of Mr. Desty’s well- 
drawn headnotes, and in so doing we flatter ourselves 
that we have been,instrumental in extending the 
circula- tion of these reports. 





BIsHOP’s DIRECTIONS AND FoRMS.—Prosecution and 
Defense. Practical Directions and Forms for the 
Grand Jury Room, Trial Court and Court of none. 
in Criminal Causes, with Full Citations of Precedents 
from the Reports and Other Books, and a General In- 
dex to the Author’s Series of Criminal Law Works. 
By Joel Prentiss Bishop, LL. D., Boston: Little, 
Brown & Co. 1885. 


This work completes the series of Mr. Bishop’s 
books on the Criminal Law and Procedure, which now 
consist of six volumes: Criminal Law, in two vol- 
umes; Criminal Procedure, in two volumes; Statutory 
Crimes, in one volume, and the present work in one 
volume. Itis one of the most masterly legal works 
which has ever been produced in the English language. 
The effort of the writer has everywhere been to ex- 
tract the principles from the cases and allow the points 
and incidents to take care of themselves. In that por- 
tion of his work which relates to subjective law, the 
two volumes of his Criminal Law, he has succeeded 
in this task as no other modern writer has. The same 
may be said, though not in as great a measure, with 
reference to his Statutory Crimes. But in dealing with 
mere procedure, which is in a large measure arbitrary, 
we venture to think that he has not succeeded so well. 
Into this volume, for instance, he has attempted to com- 
press an amount of matter which might better have 
been presented in two or three volumes. Now, in the 
process of compression, the writer finds that there is 
a point beyond which every effort at compression is 
made at the expense of perspicuity. The writer who 
attempts to go beyond this point must proceed, not by 
compression, but by elimination. He must preserve 
the more important rules, and these he must preserve 
in full distinctness of outline; the rest he must cast 
absolutely away, however painful it may be to him to 
part with it. In other words, he must proceed, for in- 
stance, as David Dudley Field proceeded when he 
made that masterpiece of analysis called his Civil Code. 
His effort was to make a statute which, though com- 
prehensive, should not be exclusive. His aim was not 
to state the whole body of the law; no one man could 
venture to do that. He aimed to give in the best 
chosen words a statement of the leading rules of the 
law. Mr. Bishop, on the other hand, in his attempt to 
compress into one volume a vast amount of material, 
has not chosen to state the leading rules, but he has 
attempted, by an impossible generalization, to give the 
reader some idea of the scope and effect of all the de- 
cisions which he cites. At least, that is the way his 
works read to us. Such an attempt is necessarily im- 
practicable. A vague statement of what is supposed 
to be the result of a large number of heterogeneous 
decisions conveys to the mind of the reader no distinct 
impression of what is contained in any one of them. 
It remains, however, an exceedingly valuable index to 
the decisions cited, and in this regard Mr. Bishop fur- 
nishes his readers with a key to a vast treasure-house 
of legal knowledge. 

We hope that the subject of literary piracy in con- 
nection with law writing is not as bad as Mr. Bishop 
paints it. We have always been friendly to him and to 
his writings, and if he can prove that any one is “‘steal- 





ing” from him, we shall be glad to expose the 
“thief” in our columns, provided he can show “prob- 
able cause” for the exposure, and provided the person 
accused of the “theft”? has an opportunity of seeing the 
charge before it,is published, and of making a contem- 
poraneous defense. But, notwithstanding Mr. Bishop 
seems to think that it is the duty of the legal journals 
to do so, we decline to organize our editorial force in- 
to a general smelling committee for the purpose of 
seeing whether somebody is not committing literary 
piracy upon somebody else. That, in our judgment, is 
the business of the party who may be aggrieved. 


JETSAM AND FLOTSAM. 


A PHILOSOPHER’S OPINION OF MONEY.—Money 
has a natural value; this is why it can be the standard 
of all other values. That money which is not paper is 
only asymbol. Where gold is struck with an imprint 
which attests the quantity and the quality, it is money. 
Two metals cannot both be two fundamental pieces of 
money. The possessor of money can use it or keep it, 
give it away or lend it; put it at interest, or sell it, as 
any other possession. The service of usurers and 
bankers consists in converting the money of one coun- 
try into that of another; of transporting it from one 
town to another; of discounting notes not yet due. 
The great companies which this latter class forms, are 
always dangerous; their success is of little import- 
ance.— Montesquieu. 


“EVEN OUR JUDGES MAY DISAGREE.”’—The deci- 
sion of the General Term of the Superior Court, re- 
versing the order of Judge Freedman, is another evi- 
dence to the ordinary mind that even our judges may 
disagree. In the old-fashioned days, when a man was 
made a judge simply on account of his legal ability, 
the public were wont to respect the opinions and deci- 
sions given; but to-day, when judicial positions are 
filled without any regard whatever to mental attain- 
ments, but simply for financial and political reasons, it 
is very different. Now the usual remark is: “Oh! we 
don’t care how the decision is here; wait until we get 
to the Court of Appeals.” In other words, the pre- 
liminary proceedings are supposed to include every- 
thing upto the General Term decision, and the ex- 
penses incident thereto are deemed simply incidentals. 
It is a shame that such is the case.—New York Court 
[not Courtier] Journal. 


VERBAL ADMISSIONS.—“ With respect to all verbal 
admissions, it may be observed that they ought to be 
received with great caution, the evidence consisting, as 
it does, in a mere repetition of oral statements, is sub- 
ject to much imperfection and mistake, the party him- 
self either being misinformed or not having clearly ex- 
pressed his own meaning or the witness having mis- 
understood him. It frequently happens also that the 
witness, by unintentionally altering a few expressions 
really used, gives an effect to the statement at variance 
with what the party actually did say.” 1 Greenl. Ev. 
§ 200. “So that we think that the written contract of 
the parties ought not to be disturbed in this case by 
these admissions proved in that way and in that place. 
They might have been misunderstood. The omission 
of afew words might have changed the whole mean- 
ing, and it is not safe to overthrow the written agree- 
ments of parties by testimony of so weak a kind as ad- 
missions of this sort, the testimony concerning which 
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is taken-;many years after the occurrence. On that 
ground alone we are of opinion that this bill ought to 
be dismissed.” Wylie, J., in Hewitt v. Lewis, 13 
Wash. Law Rep. 323. 


A LAWYER’sS CHARGE.—The only son of Sir John 
Macdonald, Premier of Canada, is a leading barrister 
here. He assisted at the storming of Batoche as ser- 
geant in the 90th. In fact the best English and Scotch 
blood in Canada fixed bayonets to storm Batoche, and 
they stormed it. Winnipeg Correspondence of Army 
and Navy Journal. 


LIGAN.—Law is like a sieve, you may see through it, 
but you must be considerably reduced before you 
can get through it. Lawyers are lucky. They can do 
lots of courting and not be engaged. Don’t marry an 
attorney; it must be a sad thing to be hung toa limb 
of the law. A witness in a case of assault and battery, 
when asked what he said, replied, “I said to him with 
the toe of my boot, ‘Go home!’” “I never was ruined 
but twice,” said a wit, “once when I lost alaw suit and 
once when I gained one.” Said an Irish justice to an 
obstreperous prisoner on trial: ‘We want nothing but 
silence, and but little of that.”— Ex. 


Wuartr Is MEANT BY 4 DISPOSING MIND.—In a pro- 
bate suit of Mann y. Mann before Mr. Justice Butt, on 
the 20th inst., that learned judge is reported to have 
said that “he need not enter into an elaborate expla- 
nation of what was meant by the words ‘disposing 
mind.’ Substantially the question resolved itself into 
this—Was the testator in a state that he could originate 
a disposition of his property; could he recall to bis 
mind not only the nature and amount of his property, 
but also those persons who, to use a common phrase, 
‘had claims on him’ ?’— Solicitor’s Journal. 


MIXED METAPHORS.—Brewster, Q. C., afterwards 
Chancellor, addressing a jury, was reported to have 
said, “Mv client was not to be daunted! He took a de- 
fiant course! He took the bull by the horns and indicted 
him for perjury.” George Bennett, Q. C., was fond of 
another strangely mixed metaphor—‘My unhappy 
client received the seducer into his happy home. He 
placed the serpent in his bosom, but it stung him be- 
hind his back.”— Stolen. 


LEGAL EFFECT OF OPINIONS GIVEN BY JUDGES.— 
Prof. J. B. Thayer of the Law School of Harvard Un- 
iversity, recently had the patience to draw up a paper 
dealing with this topic, at the request of Chief Justice 
Bradley of Rhode Island. It is a learned and carefully 
drawn performance, dealing witha question of law 
which is very little understood either by lawyers or 
public men. 


Stock GAMBLING.—A bill to prevent gambling in 
stocks and produce of all kinds has just become Jaw in 
Ohio, and its enforcement will be watched with inter- 
est. It makes all dealings on margins criminal acts. 
Any person offering to sell options, or exhibiting any 
quotations of the prices of any margins, futures or op- 
tions, is punishable by fine and imprisonment. A 
clause punishes any person or company which com- 
municates the prices on such marginal sales. This is 
intended to reach telegraph companies. The display 
of prices upon the stock boards is prohibited unless 
such display is part of a transaction in which the values 
involved are duly delivered to purchasers. Suits will 
be brought at once to test the constitutionality of the 
law. Its enforcement, however, is improbable; but it 
may compel speculators to deal directly with New- 
York and Chicago.—New York Tribune. 





How REED Was ADMITTED TO THE Bar.—W. W. 
Morrow told me a story about Reed, of Maine, a great 
friend of Mr. Blaine. A California man was on East 
and called upon him. They chatted awhile about various 
things, and then, to this man’s astonishment, Mr. Reed 
began to ask for all sorts of people in California. ‘You 
seem to know California folks well enough,” said he. 
“T should think I did. I am from California myself.” 
“You are! From where?” “From San Jose. I was 
admitted to the bar in California, and Judge Wallace 
examined me. I'll take my oath nobody was ever ad- 
mitted to the bar with as simple an examination.” 
“Well, that’s a big statement to make.” ‘But it’s true. 
When I went up for examination the great question of 
the hour was the legal-tender act. Everybody was dis- 
cussing its constitutionality. Some said it was consti- 
tutional, others said it was unconstitutional. The first 
question Judge Wallace asked me was, ‘Is the legal- 
tender act constitutional?’ I didn’t hesitate a moment. 
I said simply, ‘It is constitutional,’ ‘You can pass,’ 
said Judge Wallace. ‘We always pass a man who can 
settle great constitutional questions off-hand.’” San 
Francisco Chronicle. 


AN AMERICAN JARNDYCE V. JARNDYCE.—Mr. Jus- 
tice Paxson recently gave judgment, in the Pennsyl- 
vania Supreme Court, in a suit brought before the 
civil war by Asa Packer against his partners for an 
account. The judge begins an opinion, which occupies 
nearly fifty pages of the Pennsylvania reports, with 
this explanation:—“It is now over twenty-six years 
since this proceeding was commenced in the court be- 
low. During that time the three principal parties and 
several of the eminent counsel concerned inthe cause 
have been removed by death. The paper books, Mas- 
ter’s report, the arguments before the Master, the tes- 
timony and exhibits occupy twelve printed volumes. 
It was stated in the argument at Bar that the expenses 
of the litigation when it reached this court had 
amounted to over one million dollars. It involves 
many millions more. I mention these circumstances 
merely by way of apology for consuming nearly the 
whole of my summer vacation with the examination 
and study of the case.”’ 


SPANISH USE OF SACRED NAMEsS.—The names of 
Jesus and Christ sound very sacred to English-speak- 
ing people; but among the Spanish both are very com- 
mon rames—given and surnames. At Laredo, the 
other day, Jesus H. Christ was registered at one of the 
hotels. We remember noting a few years ago that a 
Mexican named Jesus Christ had been hung for horse- 
stealing. Truly there is nothing ina name.— Waza- 
hatchie (Tex.) Mirror. : 


A WoopEN D—n.—Ex-Governor Long, of Massa- 
chusetts, in the course of his admirable address at the 
New-England dinner, quoted-Judge Hoar as saying of 
the malcontents of a certain political campaign, “If 
they need must go out, they needn’t slam the door so 
hard.” This remark of the Judge’s suggests what 
Tom Hood once had to say in regard toa malcontent 
who also dealt emphatically with a door: 

He shut the door with a slam 
That sounded like a wooden d—n. 
—N. Y. Tribune. 








